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MR. JUSTICE HOLMES 





pare I could say of Justice Holmes’s work in general has 
already been said here and elsewhere. I knew it almost 
from the beginning. Our first meeting was in London a short time 
after I was called to the Bar, I think in 1872. There was no stage 
of acquaintance ripening into friendship; we understood one an- 
other and were friends without more ado. Already we were pur- 
suing the same ideal; insofar as our methods were not identical, 
the diversity was of the kind that makes not for difference but for 
harmony; we hardly ever disagreed on a matter of principle, not 
often in our results, and when we did it was on outlying details or 
on some minor problem of purely speculative interest. 

My copy of Holmes on The Common Law is of the first edition; 
I know not how often it has been reprinted, but so far as I am aware 
there has never been any material revision. Holmes appears to have 
resembled Sir Henry Maine, an author otherwise of a different 
genius, in disliking the fragmentary and minute labour of rewriting 
and retouching. They both preferred to leave finished work as 
it stood, and to express the later development of their opinions, with 
sufficient indication of the reasons but without formal indication 
of any differences, in later writings. 

Holmes had few oversights to make up for, if any, which is more 
than can be said of Maine; but they both had to deal with materials 
not yet fully explored, so that some of their historical statements 
and conjectures need amendment. In both cases the foundations 
were sound, and some opinions which seemed rash or paradoxical 
at one time have survived their critics and stand firm. Comparison 































1278 HARVARD LAW REVIEW [Vol. 48 


of these two great artists in jurisprudence, for they made it an art 
not merely in the technical sense, may be a profitable task for some 
younger follower. In one point of style Holmes is unique, I think, 
among our learned authors. I mean the touch of a heroic mood 
which so well became an honoured veteran of the Civil War. 

Holmes and I were pretty constant correspondents when the 
ocean was between us. His letters were very different from ordi- 
nary letters, more like a continuance in writing of our conversation 
face to face. They had all the freshness of instant replies and all 
the freedom of thoughts arising on the spur of the moment and 
uttered without thought of setting them down. Now and then he 
would throw out a verbal paradox and explain his real sense by a 
later mail. On one matter indeed he was perfectly discreet. As 
became a Justice of the Supreme Court, he never wrote a word 
about American politics. Otherwise our letters ranged over many 
things, law being only one of them. It seems only the other day 
that he tackled Aristotle and was disappointed when he found the 
master’s writing —or as some scholars have thought, his lecture 
notes edited by a disciple —— tough and dry reading. To any third 
person much of the contents would look like a kind of shorthand. 

Divers friends have praised Holmes, and rightly, as a valiant, 
learned, accomplished, brilliant and charming man. All this is 
true, but itis not enough. Many celebrated persons have had some 
or even all of these qualities and yet have not earned respect and 
trust from their fellows. To bear their worthiest fruit they must 
be unified and guided by that undefinable controlling power which 
we call character; and that power was in Holmes ever present and 
sure. He fulfilled the ideal of Simonides, preserved in a priceless 
fragment, ‘the man foursquare in body and mind, in whom no 
blame is found.’ Therefore he goes down to posterity with the 
highest and best kind of good report, not only for renown but for 
example. Ob auditum mali non timebit. 

Frederick Pollock. 


Lonpon, ENGLAND. 
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— explore the enduring significance of a life is to ask whether 
without it the history of thought or action would have been 
decisively different. Such appraisal, we are often told, must await 
the verdict of time. A powerful contemporary thinker partly de- 
termines our criteria for judgment. That in itself is a great 
achievement. But Mr. Justice Holmes was not our contemporary. 
In reviewing a life so complete and venerable as his, we are already 
dealing with history. 

Some things, surely, are outside the realm of rational debate. 
Suppose that Holmes’ The Common Law and his occasional essays 
had never been written, that the Massachusetts Supreme Judicial 
Court had never known him, and that the Supreme Court of the 
United States had been without him. Only an eccentric or unin- 
formed judgment would deny that through Te Common Law the 
United States has made the single most original contribution thus 
far to legal scholarship, that through the essays a more rational 
direction, a healthier tone, was given to legal science. Mr. Justice 
Holmes’ greatness as scholar and philosopher is the more dazzling 
because it was achieved by such concentration of effort — a maxi- 
mum of thought and a minimum of words. Nor can there be 
more doubt about his place in the calendar of judges. For the 
Massachusetts Court Holmes’ name will be coupled with Shaw’s, 
and for the Supreme Bench he is Marshall’s closest compeer, how- 
ever unlike their endowment and services. What a difference it 
would have made if that capricious bullet, more than seventy years 
ago, had been sent by a surer aim or at a mark less fairy-favored 
than Captain O. W. Holmes. 

The ultimate accomplishment of a thinker is found not in his 
books nor in his opinions but in the minds of men. The Common 
Law, the Collected Legal Papers, the thousand opinions in the 
Massachusetts Reports and the six hundred in the United States 
Reports have been most powerful generators of fresh thinking in 
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the necessary adaptations of the legal tradition to new demands 
upon it. By his own example, enhanced by his great judicial 
prestige, Mr. Justice Holmes made legal scholarship at once ex- 
citing and respectable. The labors of Langdell and Gray, of Ames 
and Thayer, of Maitland and Holdsworth stirred his admiration 
and encouragement. When most needed, he gave a strong impetus 
to the academic study of law. Though he occupied a chair at the 
Harvard Law School for only a very brief period, indirectly he 
remained for the next fifty years probably the most influential law 
teacher in the land. 

For decades throughout the English-speaking world major legal 
issues have been discussed at the universities and at the bar, and 
with increasing frequency decided by the courts, in the perspective 
of Holmes’ formulation. The considerations of preference and 
policy, usually inarticulate and too often unconscious, especially 
in constitutional controversies, were by him given explicitness and 
thereby an outlook of tolerance essential to the maintenance of our 
constitutional system. And both analysis and insight he expressed 
in language at once phosphorescent and permanent. 

All this is dry lawyer’s talk. “To live is to function ”, and 
Oliver Wendell Holmes functioned as thinker and judge. But the 
whole of a very rich and imaginative nature poured itself into that 
task of judging between man and man, between man and the 
state. For centuries men to whom he will be among the great and 
men who never heard of him “ will be moving to the measure of 
his thought”. Romantic legends doubtless will gather round his 
name. But men will no longer feel his passionate and poetic tem- 
perament nor experience his charm and gayety and wit. They will 
not be exhilarated by his sparkling talk and humbled by his deep 
humility. 

Felix Frankfurter. 

Harvarp Law ScHOOL. 
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HOBSON’S CHOICE AND SIMILAR PRACTICES IN 
FEDERAL TAXATION * 


“T say, Mr. Hobson kept a stable of forty good 
cattle always ready and fit for travelling; but, when 
a man came for a horse, he was led into the stable, 
where there was great choice; but he obliged him to 
take the horse which stood next to the stable door; 
so that every customer was alike well served accord- 
ing to his chance, and every horse ridden with the 
same justness; from whence it became a proverb, 
when what ought to be your election was forced upon 
you, to say, ‘ Hobson’s choice.’ ” + 


i the Federal Control Act of March 21, 1918,” the Presi- 

dent, having taken over a railroad during the Great War, was 
authorized to agree for payment of “ just compensation’. Prima 
facie such compensation had as its maximum the standard return 
of the railroad company for a specified period preceding the taking. 
This standard return could be computed on the basis of existing 
figures. In the particular case it was thus calculated and duly 
paid to the company. The company claimed that the standard 
return was less than just compensation, however, and after nego- 
tiation made a settlement with the government pursuant to which 
it received a large additional amount. The period of government 
operation ran from January 1, 1918, to February 29, 1920, and 
the settlement was not made until 1923. The railroad company 
had of course at all times been on an accrual basis. Although it 
had never included in its federal income tax returns for 1918 to 
1920 any part of the additional compensation finally agreed upon, 





* While responsibility for the views expressed in this paper is ours, we should 
be most thankless if we refrained from expressing gratitude to numerous practi- 
tioners and other friendly helpers who have given us material, advice, and criticism. 
We are particularly indebted to Professor Erwin N. Griswold of the Harvard Law 
School, whose presence on the premises has laid him open to inquiries which he 
may have deemed only too persistent. 

1 The Spectator, No. 509, Oct. 14, 1712. The paper quoted above is classed as 
written by Steele, and is signed Hezekiah Thrift. 

2 40 STAT. 451 (1918). 
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it contended against a deficiency assessment for 1923 that the ad- 
ditional compensation should be apportioned over the period of 
government control. Acceptance of the contention meant that 
the railroad company would escape income tax as to the bulk of 
the sum in question, because the time limit on assessment for 
1918 and 1919 had expired. The Board of Tax Appeals * and the 
Circuit Court of Appeals for the Eighth Circuit * successively de- 
cided in favor of the taxpayer, and the Supreme Court of the 
United States denied certiorari.© Judge Woodrough dissented in 
the circuit court of appeals, distinguishing certain previous de- 
cisions pressed upon him: “ It was not within the purview of either 
opinion that the taxpayer could defeat its just tax altogether by 
the mere accrual fiction of accountancy.” ° 

The foregoing case was disastrous for the government. Match 
it with a taxpayer’s disaster. One Ernest A. Bigelow received a 
stock dividend in 1916. Precisely following the requirements of 
the applicable revenue act and regulations he returned the par 
value of this dividend as taxable income and paid tax thereon. 
In 1918 he sold both his original shares and the dividend shares, 
receiving a sum less than the aggregate of his original cost plus 
the par value of the stock dividend. Mr. Bigelow therefore claimed 
a loss for 1918. Again he acted precisely according to the 
applicable revenue act and regulations. In 1920 the Supreme 
Court of the United States definitely held as a proposition of con- 
stitutional law that mere receipt of a stock dividend did not give 
rise to taxable income.’ In 1923, after Mr. Bigelow’s time to file 
a claim for refund of his 1916 tax had expired, the Commissioner 
of Internal Revenue reéxamined the taxpayer’s return for 1918, 
changed the cost basis of his stock to accord with the Supreme 
Court’s decision, disallowed the loss, and assessed a deficiency on 
the basis of the recomputation. The district court * and Circuit 
Court of Appeals for the Second Circuit ® successively sustained 





8 St. Louis Southwestern Ry., 24 B. T. A. 917 (1931). 

4 Helvering v. St. Louis Southwestern Ry., 66 F.(2d) 633 (C. C. A. 8th, 1933), 
briefly noted in Developments in the Law: Taxation — 1933 (1934) 47 Harv. L. 
REv. 1209, 1252. 

5 292 U. S. 626 (1934). 6 66 F.(2d) at 635. 

7 Eisner v. Macomber, 252 U. S. 189 (1920). 

8 Bigelow v. Bowers, 5 F. Supp. 346 (S. D. N. Y. 1933). 

® Id., 68 F.(2d) 839 (C. C. A. 2d, 1934), cert. denied, 292 U. S. 656 (1934). 
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the Commissioner. Judge Manton, dissenting in the latter court, 
remarked, ‘“‘ The result is unfair and very wrong. . . .”*° 

These two cases suggest the problem to which we are addressing 
ourselves. But more detailed specification is advisable. Through- 
out the discussion we shall assume certain fundamental matters 
vigorously contested in some litigations considered. In the rail- 
road case, for instance, the propriety under general accounting 
principles of accruing the additional compensation back to 1918- 
1920 was strongly challenged. This controversy is none of our 
affair. We assume its decision to have been correct. In the 
stock-dividend case the dissenting judge found reasons satisfy- 
ing to him for interpreting the tax act in a way which brought Mr. 
Bigelow off scatheless. But we no more contest the majority’s 
contrary interpretation than we debate the rule that for federal 
purposes stock dividends are not per se taxable income. Our at- 
tention is concentrated upon a type of real or apparent injustice 
which this brace of litigations illustrates. It may be described as 
the injustice of illusory opportunity. In these situations tax- 
payers or taxing officials or both might, if they knew all the ma- 
terial facts at the right times, so direct events that equitable 
solutions would result. Had Mr. Bigelow been gifted with omnis- 
cience in 1916 or 1917, or even perhaps in 1918 when he sold out, 
he would have taken adequate steps to preserve his rights. And 
so of the Commissioner in the railroad compensation matter. But 
both were fallible — despite the latter’s exalted official character 
— and each at the vital moment was ignorant of certain cardinal 
facts. 

This sort of trouble figured very little in application of older 
and more primitive revenue laws. But under our intricate modern 
federal tax system, with its multitudinous doubtful questions and 
possibilities of error, ignorance, and omission, hardly a week 
passes without the appearance in the advance sheets of some new 
manifestation of illusory opportunity. The whole professionally 
entrancing thicket of accounting methods, varying rates, challenged 
interpretations, constitutional controversies, administrative tech- 
nicalities, etc. generates manifold enforced choices so fast that the 
legal botanists can scarcely discover and classify, let alone con- 
trol them, before the mowing machine of statutory limitations 


10 68 F.(2d) at 844. 
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slashes all down. One school of practice, and a highly respectable 
one, too, with plenty of common-law tradition behind it, would 
let the situation go at that, speaking about statutes of repose and 
relying upon the legislature to create any ameliorative exceptions 
imperatively needed. But this school seems not now to be domi- 
nant. Perhaps there is a feeling that so ponderous a body as Con- 
gress cannot keep pace with the rampaging elaborations of the 
tax jungle. At any rate, the courts are busily trying their hand, 
and we find no reasonably complete critical analysis and explana- 
tion of their remedial efforts.** It is time, we think, to offer a rough 
survey. Nothing like finality is now attainable, but some plan 
must be worked out to give future development form, substance, 
and a reasonable measure of coherent fairness. 

For convenience we group in three categories such material as 
we have collected. The first category, entitled “ Election ”’, is 
comparatively brief and not subdivided. The second, much longer, 
is entitled “‘ Estoppel” and contains, after general introductory 
discussion, three subdivisions: ‘‘ Nature of Representation and 
Accompanying State of Mind ”, “ Reliance by Party Claiming Es- 
toppel ”, and “ Change of Position”. The third category, briefer 
than the second, is headed “ General Equitable Principles ”, with 
subdivisions “ Assumpsit of an Equitable Nature ”, “ Acceptance 
of Benefits ”, and “‘ Mistake ”. The reader will find that we fall far 
short of keeping the categories mutually exclusive. Confusion of 
judicial language, confusion of legal theories, and interlocking of 
factual situations along the edges of the categories join to compel 
a somewhat blurred treatment. Reasonable rather than meticu- 
lous effort is made to live up to the headlines. From time to time 
we point out situations in which the expediency of views and prac- 
tices now prevailing is at least debatable. Since the subject has 
not ripened sufficiently to make assured criticism and suggestions 





11 Paut AND MerTENs, LAw or FeperaAt IncoME TAXATION (1934), is an ad- 
mirable collection of material, well designed (in the terms of its advertisement) 
“to facilitate research”. We have found it very helpful. Herman T. Reiling has 
made some stimulating suggestions about the legal significance of a taxpayer’s 
mental attitude: see The Function of a Taxpayer’s Ethics in Income Tax Liability 
(1934) 12 Tax. Mac. 294; Shall We Simplify and Preserve the Federal Income Tax? 
(1934) 13 id. 3. Elmer C. Holt has summarized many of the relevant leading cases 
in (1932) 6 Int. Rev. News No. 2, p. 16, No. 3, p. 15; see also 343 Fed. Tax Serv. 
(C. C. H. 1934) par. 5171. For a British point of view, see (1935) 14 TAXATION 297. 
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safe or desirable, our occasional proposals for improvement of law 
or administration are offered tentatively, with hope that further 
experience and study may better them. 







I. ELECTION 





Technical training gives warning that it is difficult to block out 
Simon-pure cases of election unadulterated by other legal prin- 
ciples. Start, however, with the most apposite definition of “ elec- 
tion ” from the New Oxford English Dictionary and see whether, 4 
for rough working purposes at least, illustrations cannot be drawn 
from explicit provisions of the federal tax laws. This definition 
runs: “ The exercise of deliberate choice or preference; choice be- 
tween alternatives, esp. in matters of conduct.”’ Under the federal 
revenue acts husband and wife have the choice for income tax 
purposes of making a single joint return or two separate returns. 
While the Supreme Court of the United States has not yet spoken 4 
finally on the point, there is clear and respectable authority that 
when the spouses have filed a joint return they may not later turn 
about and substitute separate returns for the same taxable period.*” 
Affiliated corporations were for a long period permitted to choose 
between consolidated and separate returns.** Again we find re- 
spectable authority that the filing of one type of return precludes 
a shift to the other.** i 
Standing alone, such decisions might not invite much comment. 
But they must be compared with another group of cases. Suppose 
a taxpayer is entitled to a deduction from gross income. No iron- 





























12 Rose v. Grant, 39 F.(2d) 340 (C. C. A. 5th, 1930), dismissed on motion, 283 
U. S. 867 (1931) ; R. Downes, Jr., 5 B. T. A. 1029 (1927) (a leading case). i. 

18 Revenue Act of 1934, § 141, now permits this choice only to railroad corpora- 
tions. Other corporate groups must file separate returns for their units. 48 Srar. 
720, 26 U.S. C. A. § 5141 (1934). 

14 Alameda Inv. Co. v. McLaughlin, 33 F.(2d) 120 (C. C. A. oth, 1929) ; Lucas 
v. St. Louis Nat. Baseball Club, 42 F.(2d) 984, 987 (C. C. A. 8th, 1930), cert. denied, 
282 U. S. 883 (1930); Levi Strauss Realty Co. v. United States, 41 F.(2d) 55, 56 j 
(C. C. A. oth, 1930) semble, cert. denied, 282 U. S. 868 (1930). These cases differ 
from those cited in note 12, supra. The Revenue Acts have contained an express { 
provision that an affiliated corporate group, having once filed its returns in con- 
solidated or separate form, may not shift to the other form without permission from 
the Commissioner of Internal Revenue. Litigation usually involves not an attempt | 
to withdraw a return already filed and substitute one made on the other principle, 
but an attempt to swap principles in a succeeding year. 
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bound requirement compels him to claim it. In a very real sense 
he has an option or power of election. He does not originally claim 
the deduction. Later he changes his mind and proposes to amend 
his return by inserting the claim. What will the Commissioner and 
the courts say to him? Apparently something like the italicized 
part of the following quotation: 


“The weight of authority is to the effect that where there are two 
methods of making an income tax return, either one of which is legal 
and proper, and the taxpayer has made his return in accordance with 
one of these methods, then, if the return is accepted and taxes paid 
accordingly, the taxpayer can not subsequently change to the other 
method of making a return and thereby become entitled to a refund. 
But if there is only one legal and proper method of making a return 
and the taxpayer erroneously makes his return by some other method, 
then, even though the return has been accepted and the taxes paid, he 
may file an amended return correcting the error, and if this return 
shows an overpayment, he becomes entitled to a refund.” 15 


It may be suggested that the italicized sentence, with its talk of 
“ one legal and proper method ”’, does not exactly fit the idea of an 
option. But surely the government would not be heard to com- 


plain that the taxpayer had paid more than he should. Why be 
so considerate here, so unyielding in the previous cases of election? 
Scarcely on any theory of relative innocence or fault of the tax- 
payer. One answer seems to be that Congress has so directed: 


“ Clearly a taxpayer is not precluded from recovering taxes erroneously 
assessed and collected, merely because the error was in whole or in part 
his own. The statute authorizes refund . . . no matter how the error 
in tax determination arose. . . . I am of the opinion, therefore, that 
. . . [the taxpayer] may show that under mistake it was assumed that 





15 Le Bolt & Co. v. United States, 67 Ct. Cl. 422, 426 (1929) (italics supplied), 
where the taxpayer unsuccessfully sought to shift from one proper method of getting 
advantage of a business expense to another proper, and more immediately profitable, 
method. See, in accordance with the second sentence quoted by the text, Union 
Metal Mfg. Co., 1 B. T. A. 395, 399 (1925); United Profit-Sharing Corp. v. United 
States, 66 Ct. Cl. 171, 181 (1928) ; also cases cited in R. L. Wheelock, 28 B. T. A. 611, 
616 (1933). Cf. Trussell, dissenting, in William A. Buttolph, 7 B. T. A. 310, 312 
(1927), referred to again in note 20, infra. Contrast Commercial Casualty Ins. Co. 
v. Commissioner, 73 F.(2d) 995 (C. C. A. 3d, 1934) ; The Macmillan Co., 4 B. T. A. 
251 (1926) ; Firemen’s Ins. Co., 30 B. T. A. 1004, 1011, 1012-13 (1934). 
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the business was still incorporated . . . but that it was in fact an indi- 
vidual proprietorship.” +° 


To which it might properly be replied that taxes are not to be 
considered “ erroneously assessed and collected ”*” where the 
taxpayer’s error or deliberate choice caused the trouble. This is 
an easy feat of statutory interpretation, at least approximated by 
some state courts in dealing with their local refund acts.** But 
another reason for the distinction is suggested by the following 
quotation: 


“The statute gives the right to the husband and wife to file either a 
separate [sic] or a joint return, but not tc change from one to the other 
at any time it appears to their advantage to do so. The impossibility 
under such a system of determining the amount of the tax due as re- 
quired [by the controlling statute], as well as the administrative in- 
convenience thereof, condemns it.’’ 2° 


This second reason also arouses doubt. Would the filing of sub- 
stitute returns by spouses, or by affiliated corporations, more fre- 
quently occur and more profoundly disturb the systematic opera- 
tion of the Bureau of Internal Revenue than does correction of 


particular omissions or mistakes on application by taxpayers? *° 





16 Carpenter, J., in Shaw v. United States, 49 F.(2d) 628, 630 (N. D. Ill. 1930). 

17 Cf. Revenue Act of 1934, § 322(a): “ Where there has been an overpayment 
of any tax imposed by this title ” provision is made for credit or refund. 48 Srar. 
750, 26 U.S. C. A. § 5322(a) (1934). 

18 F.g., Commercial Nat. Bank v. Board of Sup’rs, 168 Iowa so1, 150 N. W. 
704 (1915), Note Ann. CAs. 1916C, 227, 230. 

19 Rose v. Grant, 39 F.(2d) 340, 341 (C. C. A. 5th, 1930), dismissed on motion, 
283 U.S. 867 (1931). See also Morrow, Becker & Ewing, Inc. v. Commissioner, 
57 F.(2d) 1,3 (C. C. A. 5th, 1932), saying, “ orderly administration of the revenue 
laws would be . . . impossible” if taxpayers were allowed to change their bases 
of accounting at will and amend returns accordingly. 

20 Nor is it irrelevant to mention the extreme liberality with which amendment 
of refund claims is permitted. See also Buttolph v. Commissioner, 29 F.(2d) 695, 
696 (C. C. A. 7th, 1928), speaking of free and easy reélections by husbands and 
wives under the Revenue Act of 1918. Trussell’s dissenting opinion in this same case 
before the B. T. A. speaks of similar procedure over a much longer stretch of time. 
See 7 B. T. A. at 313. To similar effect is Grant v. Rose, 24 F.(2d) 115, 
118 (N. D. Ga. 1928), aff'd, 39 F.(2d) 340 (C. C. A. sth, 1930), dismissed on motion, 
283 U. S. 867 (1931). Of course it may be urged, and was in fact urged in Grant 
v. Rose and by the government’s brief in the Buttolph case, that reélection was 
found highly disturbing to orderly routine, and therefore discountenanced. Cf. 
I. T. 2192, IV-2 Cum. Bull. 68; I. T. 2132, IV-r Cum. Bull. 117; I. T. 2535, IX-1 
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A third and perhaps less visionary reason was discussed by Judge 
Geiger. He pointed out that the earlier cases denying income-tax 
elections involved situations where the final date prescribed by 
statute for filing returns had long since passed. From this he 
argued that their holdings might be explained simply as recogni- 
tion of a time limit on election beyond which the right of choice 
should cease to exist.** To us this situation carries at least a 
suggestion of doubt and inexpediency. If it is not to be changed, 
the numerous elections possible under current revenue acts should 
receive careful listing and explanation in either the acts themselves 
or the regulations. Explanation ought to include black and white 
statement of the time limit for making election, the acts deemed 
a definitive commitment, and the consequences of election as to 
the particular taxable period and future periods. The explanatory 
job has of course been partly done already. But there are 
lacunae.” Nor would it be amiss to explain all the more common 
elections in the instructions on return blanks. Neither regulations 
nor statutes find a place on most taxpayers’ desks. 





Cum. Bull. 125. In absence of any definite showing to such effect, however, it is 
hard to believe that the differentiation explained in the text can be justified on this 
ground alone. 

21 See McIntosh v. Wilkinson, 36 F.(2d) 807, 812 (E. D. Wis. 1929). This 
explanation seems to have had its first judicial expression in Grant v. Rose, supra 
note 20. But Judge Geiger himself manifests doubt about the explanation, asking 
what would happen if a husband and wife both failed to make any return whatever 
until after March 15; might they still elect between subsequent joint and several 
returns when required by the Commissioner to file some sort of return, or would 
the right of election pass to the Commissioner? Incidentally, Judge Geiger argues 
“that there is no disclosed legislative intent to make the selection of a basis of 
return more perilous or less vulnerable — against error, ignorance or misadvice — 
than is error, or the like, in ‘ calculation ’, or in the subject-matter of returns made.” 
36 F.(2d) at 812. 

22 Revenue Act of 1934, § 44(c), dealing with the installment basis, speaks of 
election as an annual possibility. 48 Strat. 695, 26 U. S. C. A. § 5044(c) (1934). 
U. S. Treas. Reg. 86, Art. 44-1, conveys the same idea but does not spell it out in 
definite detail. Cf. Churchill v. Welch, S. D. Cal., Oct. 30, 1934. Section 51(b) 
of the same Act deals with joint and several returns by spouses; the term “ elect ” 
or “election” is not used; U. S. Treas. Reg. 86, Art. 51-1, does not adequately 
explain the election. Section 141 deals with consolidated returns of railroad cor- 
porations. The Act does not spell out the conditions of election; see U. S. Treas. 
Reg. 89. Section 114(b)(4) adequately covers the election connected with percent- 
age depletion for mining concerns. Section 272 of the same Act deals with petitions 
to the B. T. A.; while something of a jurisprudence has been built up about the 
elections here involved, trouble for taxpayers is comparatively unlikely, because they 
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In tax law, as elsewhere, one expects to find conclusive opera- 
tion of apparent elections sometimes overthrown by special cir- 
cumstances. Examination of existing authorities does not make 
possible too confident definition of those circumstances which will, 
and those which will not, accomplish this effect. Cases here and 
throughout the two remaining categories are hard to characterize. 
From abundant caution, many opinions and rulings suggest numer- 
ous grounds for the results attained. Our interpretations are often 
questionable, and we venture to suggest some possibilities not 
pointed out by the tribunals concerned. The view does seem to 
be indicated that if the taxpayer’s choice was actuated by a ma- 
terial and non-culpable mistake, it may not finally bind him, and 
he may seize a later occasion for really fair choice. But the 
federal courts have displayed reluctance even in such cases. If 





will more generally be represented by experienced counsel. Section 131 of the same 
Act deals with credit for foreign taxes; see G. C. M. 13909, XIII Int. Rev. Bull. 
No. 50, at 3 (1934), indicating an election problem of which the taxpayer might 
perhaps not be adequately warned by the statue; even U. S. Treas. Reg. 86, Arts. 
131-1, 3, do not fully disclose the rigor of the Treasury’s attitude. Section 56 of the 
same Act permits an election to pay tax by installment; this is probably unimportant 
for us except in connection with § 272(i). The regulations also permit some elec-~ 
tions not explicitly covered by statute. See U.S. Treas. Reg. 86, Art. 22(a)-8 (sale 
of stock subscription rights) ; id., Art. 22(a)-13 (improvements by lessees) ; and id., 
Art. 42-4 (long term contracts). Minute scrutiny will no doubt disclose other op- 
portunities for elections. See, e.g., I. T. 2881, XIV Int. Rev. Bull. No. 14, at 5 
(1935). 

23 In Lucas v. Sterling Oil & Gas Co., 62 F.(2d) 951 (C. C. A. 6th, 1933), aff’g 
61 F.(2d) 413 (W. D. Ky. 1931), the taxpayer had an option under the Commis- 
sioner’s lawful regulations to charge certain expenses either to capital or to operating 
account. The primary election on this point would control in subsequent years. 
Making an original return before its books for the particular year could be closed, 
the taxpayer charged these expenses to capital, no taxable current income yet ap- 
pearing. When the books were definitely closed some time later, an item was dis- 
covered which, standing alone, increased current income above the taxable point. 
The taxpayer thereupon filed an amended return including the new item and off- 
setting it by charging the aforesaid expenses to operating account. Held that the 
initial return was tentative; there was no “ mature and deliberate choice . . . based 
upon knowledge of all the material facts” until the amended return was filed. Jd. 
at 952. This return had definitive effect. 

24 The opinions cited in the preceding note point out (1) that an inexperienced 
accountant prepared the original return and (2) that no tax having been due there- 
under, none was assessed and nothing was paid; also (3) that the lasting effect of 
the election made it a serious matter. Cf. Duke Power Co. v. Commissioner, 44 
F.(2d) 543 (C. C. A. 4th, 1930), cert. denied, 282 U. S. 903 (1931); Dr. Pepper 
Bottling Co. v. Commissioner, 69 F.(2d) 768 (C. C. A. 5th, 1934). Tull & Gibbs, 
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any element of culpability is found in the taxpayer’s attitude, he 
is all the more likely to be denied relief.** Where, as a contrast, 
culpability lies on the side of the taxing officials, relief for the tax- 
payer would seem to be indicated. Thus when a husband and 
wife filed separate returns on erroneous advice from a deputy 
collector that for tax purposes no loss or gain had resulted from 
a transaction of the husband’s which actually gave a large deduc- 
tible loss, substitution of a joint return before expiration of the 
statutory period for filing returns was held permissible.** But 
here again the line is drawn very tightly. In 1921 the Commis- 
sioner of Internal Revenue erroneously ruled that certain corpo- 
rations were not affiliated and must file separate returns. In 1923, 
the same corporate relationship still existing and the ruling not 
having been withdrawn, the corporations obediently filed separate 
returns for 1922. In 1926 the Commissioner overruled his original 
decision, but refused to permit amendment to consolidated form of 
the returns for 1922. The Board * and the Court of Appeals of 
the District of Columbia * sustained this refusal. The ruling of 





Inc. v. United States, 48 F.(2d) 148 (C. C. A. oth, 1931), is a somewhat peculiar 
case bearing relationship to this general group. 

25 Morris v. Commissioner, 40 F.(2d) 504 (C. C. A. 2d, 1930), where, in 1923, 
a husband filed a joint return covering his and his wife’s income for 1922. His 
computation of tax was incorrect. When duly rectified by a revenue agent, it 
showed more tax due than under separate returns. In 1926 the Commissioner 
denied leave to file separate returns. Held that the Commissioner had authority so 
to rule. Cf. G.C. M. 7561, [X-1 Cum. Bull. 201, involving election between accrual 
and installment accounting. In Buttolph v. Commissioner, 29 F.(2d) 695 (C. C. A. 
yth, 1928), the taxpayer failed to move the court with a claim of ignorance of his 
power to elect between joint and several returns, this power having been recognized 
and widely exercised for a long time. Patent Royalties Corp. v. Commissioner, 
65 F.(2d) 580 (C. C. A. 2d, 1933), a corporate affiliation case, did give relief to 
taxpayers who bungled their procedure, but to some extent disclosed what they 
were trying to do; L. Hand, J., dissented, deeming an election had occurred. 

26 McIntosh v. Wilkinson, 36 F.(2d) 807 (E. D. Wis. 1929). Separate returns 
were filed March 12, substitute joint return March 15. It is worth noting that 
taxes had been paid in accordance with the original separate returns when these 
were filed. The joint return showed no taxable income. 

27 Radiant Glass Co., 16 B. T. A. 610 (1929). 

28 Radiant Glass Co. v. Burnet, 54 F.(2d) 718 (App. D. C. 1931). The taxpayer, 
it is remarked, “ filed an inaccurate separate return for 1922, and rested upon it 
until it was corrected by the Commissioner in 1926. Until corrected, that return 
reported no taxable income. .. .” Jd. at 719. Safety Elec. Products Co., Inc. v. 
Helvering, 70 F.(2d) 439 (C. C. A. oth, 1934), reaches a similar result on similar 
reasoning. 








er Nv 

















1935] HOBSON’S CHOICE IN FEDERAL TAXATION 1291 


1921 “‘did not prevent or impair the free exercise’”’ of election. 
“Such a ruling does not have the force of law; nor are the courts 
bound by it.” *° Where, however, the Commissioner issued a valid 
general regulation. having “ the force and effect of law” and de- 
priving the taxpayer for the year 1924 of choice in the matter of 
consolidated or separate returns, but so revised this regulation in 
1927 as to confer the power of choice, the taxpayer was held not 
precluded from taking advantage of the revision with respect to 
1924 income simply because an original return had been made for 
that year in compliance with the original regulation.*° The case 
just described calls attention to Morrow, Becker & Ewing, Inc. 
v. Commissioner,** where the taxpayer, a real estate dealer, in 
making a return on March 15, 1926, did not take the benefit of a 
very helpful option as to accounting methods, afforded for the first 
time by the Revenue Act of 1926,°* which had become effective 
February 26, 1926. Regulations for administration of this option 
were not approved until August 28, 1926.°* In December, 1926, 
the taxpayer sought to exercise the recently created option by 
amending its return. The Commissioner disallowed the attempt 
and was sustained by the Board of Tax Appeals,** but the court de- 
cided otherwise, remarking, ‘“ Taxes are assessed on income and 
not on honest mistakes of the taxpayer.” *° 

The distinction just outlined is articulate and comprehensible. 
Yet its policy is extremely doubtful. Why should the taxpayer 
have to differentiate lawful from unlawful administrative rulings, 





29 54 F.(2d) at 719. 
30 Pictorial Review Co. v. Helvering, 68 F.(2d) 766 (App. D. C. 1934); Detroit 
Gear & Machine Co. v. Helvering, 75 F.(2d) 660, 661-62 (App. D. C. 1935) semble. 

81 57 F.(2d) 1 (C.C. A. 5th, 1932). 

82 44 Stat. 23 (1926), 26 U.S. C. A. § 953(d) (1928). 

33 U. S. Treas. Reg. 69, Arts. 43-46. 

84 Morrow, Becker & Ewing Co., 21 B. T. A. 1013 (1930). 

85 5» F.(2d) at 3. But “ignorance of the law excuses no one” was the order 
of the day in Momsen-Dunnegan-Ryan Co., 24 B. T. A. 365 (1931), aff'd, 68 
F.(2d) 754 (App. D. C. 1934), involving choice between charge-off and reserve 
handling of bad debts. The time-table was: option originated by Revenue Act of 
1921, effective Nov. 23, 1921 (§ 234(a)(5), 42 Stat. 255); regulation published 
Feb. 15, 1922, that first election should bind for future years unless Commissioner 
consented to change (U. S. Treas. Reg. 62, Art. 632); return filed March 2, 1922, in 
ignorance of regulation; no effort to correct or amend foregoing return at any time, 
litigation arising on Commissioner’s disallowance of deductions resulting from at- 
tempted change of method in returns for taxable years 1923-1925. 
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at peril of “ electing ” himself out of credit or refund if he guesses 
wrong? This seems undue departure from the legislature’s amel- 
iorative intention. And why enforce a doctrine strongly tending 
to increase litigation when the Treasury is valiantly struggling to 
catch up on a huge accumulation of cases before the Board and 
in court? *° Assurance of unhampered opportunity for adminis- 
trative correction within the period of limitations would seem much 
more expedient.** 

It will be noticed that nowhere in the foregoing discussion ap- 
pears a case putting the Commissioner, rather than the taxpayer, 
to his election. For this, the reason is simple. Federal revenue 
acts have been so framed and interpreted as scarcely ever to im- 
pose on the government a binding election which is satisfyingly 
distinguishable in its operation from other principles. Even the 
section having to do with repeated examinations of taxpayers’ 
books ** can be avoided by written notice after investigation. The 
closing agreement seems a matter of contract.*® It is the general 
rule that within the period of limitations the Commissioner may 
reopen his own or a predecessor’s administrative rulings and find- 
ings.*° But of course, as our next sections abundantly illustrate, 





36 See figures for B. T. A. cases given by Robert H. Jackson, Assistant General 
Counsel for the Bureau of Internal Revenue, on Aug. 28, 1934. (1934) 12 Tax 
Mac. 540, 541. See also Macrrz, PARKER, AND Kinc, A SUMMARY OF THE BriT- 
isH Tax System (submitted to the Joint Congressional Committee on Internal 
Revenue Taxation, Nov. 21, 1934) 51-52. 353 Fed. Tax Serv. (C. C. H. 1935) par. 
5141, also contains recent statistics. 

87 See also pp. 1302-05, infra. 

88 Revenue Act of 1926, § 1105, 44 STAT. 113. 

89 Revenue Act of 1928, § 606, 45 Stat. 874, 26 U.S. C. A. $ 2606 (1928). But 
cf. Perry v. Page, 67 F.(2d) 635 (C. C. A. 1st, 1933), cert. denied, 292 U. S. 632 
(1934) (common-law consideration unnecessary). 

40 See Magill, Finality of Determinations by the Commissioner of Internal 
Revenue (1928) 28 Cor. L. Rev. 563, 566 et seg. Woodworth v. Kales, 26 F.(2d) 
178, 182 (C. C. A. 6th, 1928), perhaps the best-known case, is somewhat favorable 
to the taxpayer. But it must be handled cautiously. Page v. Lafayette Worsted 
Co., 66 F.(2d) 339, 344 (C. C. A. 1st, 1933), cert. denied, 290 U. S. 692 (1933). 
See also Holmquist v. Blair, 35 F.(2d) 10, 12-13 (C. C. A. 8th, 1929) (questions of 
depletion and depreciation) ; Boyne City Lumber Co., 7 B. T. A. 36, 47-48 (1927), 
10 id. 382 (1928) (same) ; Sweets Co. of Am. v. Commissioner, 40 F.(2d) 436, 438 
(C. C. A. 2d, 1930) (questions of affiliation); Omaha Baum Iron Store, Inc. v. 
United States, 8 F. Supp. 703, 705 (Ct. Cl. 1934) (same); L. Loewy & Son, Inc. v. 
Commissioner, 31 F.(2d) 652, 654 (C. C. A. 2d, 1929) (repeated deficiency assess- 
ments and related matters) ; Eleanor J. Zeile, Ex’rix, 20 B. T. A. 1039, 1040 (1930), 
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inability to stay the march of time, and other inexorable condi- 
tions of human existence, may force even the Commissioner to 
make irrevocable choices. 







II. Estopret 









In the cases just discussed the revenue acts themselves 
opened powers of choice between alternatives. Without attempt- 
ing an exhaustive list, we have indicated the existence of a con- 
siderable number of such opportunities. But in each of a much 
larger number of situations the revenue act involved is meant to 
offer ‘“‘ only one legal and proper method of making a return ” or 
taking other action, and the problem arises from a difficulty of 
interpretation or a doubt as to what facts will be found by the 
court, board, or official passing on the controversy. Such, obvi- 
ously, were the two typical cases described at the beginning of this . 
paper. Here, of course, the Commissioner’s safeguard against 
error lies either in ruling both ways on the situation presented, 
irrespective of mutual inconsistency, or in ruling tentatively one 
way and keeping the contrasting alternative or alternatives open 
through waivers or some other special arrangement. Almost in- 
variably his Bureau can protect the government’s interests pro- 
vided it knows all the facts and recognizes all the risks. The tax- q 
payer has not only a corresponding opportunity, subject to the 
Statute of Limitations and to the same proviso of knowledge and 
alertness, but also in many situations power to shape the circum- 
stances which give foundation for tax liability. Put another way, 
he frequently has a genuine option or election, although it is stated 



























L. G. Wolfe, Adm’r, 20 id. 1065, 1067 (1930), and Alexander T. Sokolow et al., 
Ex’rs, 22 B. T. A. 349, 351 (1931) (same). Other general references are Younker 
Brothers, Inc., 8 B. T. A. 333, 356 (1927) ; Harry C. Fisher, 29 id. 1041, 1045 (1934). 
The following cases treat the special considerations raised by statutory provisions 
for finality: Botany Worsted Mills v. United States, 278 U. S. 282, 288-89 (1929); 
Austin Co., 8 B. T. A. 628, 631 (1927), petition to review dismissed, 35 F.(2d) 910 
(C. C. A. 6th, 1929), cert. denied, 281 U. S. 735 (1930); Frances P. MclIlhenny, 
et al., Ex’rs, 13 B. T. A. 288 (1928), aff'd, 39 F.(2d) 356 (C. C. A. 3d, 1930); 
Stein-Bloch Co., 23 B. T. A. 1162, 1168 (1931); Washington Market Co., 25 
B. T. A. 576 (1932). The term functus officio is often employed by those arguing 
against administrative mutability. A careful collection of federal and state authori- 
ties developing its concept was presented in Brief for Taxpayer 59-74, Younker 
Bros., Inc., supra. 
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in terms of financial possibilities rather than in the express termi- 
nology of the revenue acts. This initiative flexibility furnishes 
something of a counterpoise to the tremendous official power which 
the Commissioner wields, and tends under a sound substantive 
scheme of taxation to bring about a reasonable equilibrium. There 
should usually be neither an unduly burdensome tax nor an adroit 
escape from a fair share of the fiscal burden. 

But the evil of illusory opportunity disturbs reasonable equi- 
librium again and again. Earnest administrative and judicial 
efforts are being made to overcome the difficulty, and it is inevi- 
table that the rectifying concept of estoppel should come into play. 
Estoppel having turned progressively protean, we must follow it 
through various shapes and stages. Searching first for the strictest 
and most unquestionable, we should say that this is found where 
one party to a tax controversy has made a false rather than merely 
erroneous misrepresentation of material fact to the other, and the 
latter, ignorant of the truth, has detrimentally changed position in 
reliance on the representation.** Whenever a taxpayer thus de- 
ludes the Bureau, his goose is cooked. It is safe to assert confi- 
dently that he will not be allowed to show and take advantage of 
the truth which he originally obscured.*? But when a revenue offi- 
cer is accused of having deluded a taxpayer, Uncle Sam usually 
manages to escape serious consequences by some sort of disavowal. 
Such jug-handled employment of a principle supposed to embody 
virtuous justice demands early consideration. Since, however, no 
modern cases exist in which tax officials are accused of deliberate 
misrepresentation, we must open the way for such consideration 





41 The Board of Tax Appeals is perhaps the chief hatchery of tax estoppels, at 
least in forms of respectable intelligibility. See the careful discussions by Ivins in 
Howard Sheep Co., 1 B. T. A. 966, 967 (1925), and especially by Murdock in Tide 
Water Oil Co., 29 B. T. A. 1208, 1218 (1934). The term estoppel is now con- 
stantly on the lips of Bureau employees, but with such vague and shifting signifi- 
cance as to bewilder any serious thinker. 

42 Authoritative illustration is not altogether easy. Risk of criminal penalties 
makes such taxpayers sing very low. There are, however, cases in which cor- 
porations, emerging from control of officers who have falsely exaggerated their 
prosperity and paid taxes accordingly, sought vainly to get refunds or the like. 
Johnston v. McLaughlin, 55 F.(2d) 1068 (C. C. A. oth, 1932); Hyde v. United 
States, 59 F.(2d) 302 (Ct. Cl. 1932); Hering v. Tait, 65 F.(2d) 703 (C. C. A. 4th, 
1933). Cf. McDonald Coal Co. v. Heiner, 9 F.(2d) 992, 994 (W. D. Pa. 1925), aff'd 
sub nom. McDonald Coal Co. v. Lewellyn, 16 F.(2d) 274 (C. C. A. 3d, 1926). 
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by carrying our general topic beyond cases of brazen falsehood and 
ascertaining the effect which Treasury and courts have given less 
culpable misrepresentations. 

While somewhat tempted to classify the authorities on a factual 
basis, we have concluded that this would lead to ungovernable com- 
plexity and that an outline is better which breaks the concept 
of estoppel into the three factors indicated by our subordinate 
headings. 


A. Nature of Representation and Accompanying State of Mind 


It is perfectly clear that estoppel in a federal tax case may be 
founded on something far short of deliberate misrepresentation. 
Of course, absence of bad faith or affirmative presence of good 
faith is often mentioned as favorable to the taxpayer.** But this 
alone is not enough to oust the possibility of an estoppel. Thus 
where a bond to secure collection contained the recital that the 
taxpayer “has filed his claim in abatement ”, the surety was held 
estopped to deny liability on the ground that in fact no such claim 
had been filed when the bond was given, although the clear im- 
plication is that the surety had honestly, and very likely reason- 
ably, believed the misstatement to be true.** So where a lessor 
taxpayer reported no income at the time his lessee made improve- 
ments on the leased premises, the taxpayer was held precluded 
from treating the improvements as part of his basis when he sold 
out. The majority say that “the failure, however innocent, to 
report this income, constituted in effect a statement that no such 
income was received, and the government, in reliance thereon, 
failed to receive the amount of any such tax as might have re- 
sulted if the ... returns had been accurate” *°—plain lan- 





43 Rockwood v. United States, 39 F.(2d) 984 (Ct. Cl. 1930); Hamilton Web 
Co. v. Page, 8 F. Supp. 626 (D. R. I. 1934) ; Brewerton v. United States, 9 F. Supp. 
503 (Ct. Cl. 1935) ; Salvage v. Commissioner, 76 F.(2d) 112, 114 (C. C. A. 2d, 1935) ; 
Ohio Brass Co., 17 B. T. A. 1199, 1204, 1205 (1929); Southwestern Inv. Co., 19 
B. T. A. 3c, 47-48 (1930) ; Sugar Creek Coal & Mining Co., 31 B. T. A. 344 (1934). 

44 United States v. Massachusetts Bonding & Ins. Co., XI-2 Cum. Bull. 342 
(S. D. N. Y. 1932). 

#5 Crane v. Commissioner, 68 F.(2d) 640, 641 (C. C. A. rst, 1934) (italics sup- 
plied). It may be added that the argument in the B. T. A. is somewhat different, 
and that one judge concurred only in result, wishing to rest the matter upon election. 
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guage of estoppel. Certainly there is nothing unusual in such 
decisions, and the courts handling these tax cases could invoke 
analogies from other fields of law. It is perhaps wise to add one 
qualifying statement. Apparent insincerity has sometimes had 
retroactively damaging effect in cases pertinent to the present 
discussion. When judges suspect that recently contrived 
money-saving ideas are causing an attempted change of base, 
they will press hard to anchor the taxpayer in his original 
position.** This, while possible bad theoretical law, has strong 
human appeal. 

Turning from state of mind to form of representation, we find 
the courts often satisfied with an implication instead of an express 
assertion. Failure to return income for tax at a particular time 
or in a particular manner may estop a taxpayer from claiming later 
on that it was taxable only at that time or in that manner.*’ This 





27 B. T. A. 360 (1932). See in addition, however, Commissioner v. Liberty Bank & 
Trust Co., 59 F.(2d) 320, 324 (C. C. A. 6th, 1932), rev’g Liberty Ins. Bank, 14 
B. T. A. 1428, 1434 (1929), and Askin & Marine Co. v. Commissioner, 66 F.(2d) 776, 
977 (C. C. A. 2d, 1933), aff’g 26 B. T. A. 409, 416 (1932), where good faith was 
assumed or found. 

46 The anchoring is perhaps most likely to be done by decision on the merits. 
However, echoes of estoppel can be heard. See Commissioner v. Garber, 50 
F.(2d) 588, 589 (C. C. A. oth, 1931), where the court observes: “ Curiously enough, 
respondent ‘discovered his error’” after the time for assessment had expired. 
Edward G. Swartz, Inc. v. Commissioner, 69 F.(2d) 633 (C. C. A. 5th, 1934), 
aff'g 25 B. T. A. 1065 (1932), has unpleasant remarks in the opinion. Leslie H. 
Fawkes, 25 B. T. A. 366 (1932), refers to the use of a “ tax expert”; cf. Southern 
Abstract & Loan Co., 25 B. T. A. 1095 (1932). In Stevens Mfg. Co. v. United 
States, 8 F. Supp. 720 (Ct. Cl. 1934), the taxpayer changed front bewilderingly. 
Cf. Howbert v. Norris, 72 F.(2d) 753 (C. C. A. roth, 1934); William A. Matern, 
21 B. T. A. 384, 387 (1930), modified and aff'd, 61 F.(2d) 663, 664 (C. C. A. gth, 
1932) (obscurely argued in C. C. A.); Stern Brothers v. United States, 8 F. 
Supp. 705 (Ct. Cl. 1934); Louis Werner Saw Mill Co., 26 B. T. A. 141 (1932). 
Contrast A. M. Johnson, 32 B. T. A. No. 21 (1935). 

47 William M. Crane, 27 B. T. A. 360 (1932), aff'd, 68 F.(2d) 640 (1934); 
Raleigh v. United States, 5 F. Supp. 622 (Ct. Cl. 1934), briefly noted in Develop- 
ments in the Law: Taxation — 1933 (1934) 47 Harv. L. Rev. 1209, 1251. Moran v. 
Commissioner, 67 F.(2d) 601 (C. C. A. 1st, 1933), aff’g 26 B. T. A. 1154 (1932), 
is nominally dealt with on a basis of election; cf. Walter L. Ross, 30 B. T. A. 496, 
498, 500 (1934); J. O. W. Gravely, 29 B. T. A. 29, 32 (1933). Grace H. Crawford, 
30 B. T. A. 832, 836 (1934), applies the same principle where there was failure to 
file a fiduciary return. Walker v. Commissioner, 63 F.(2d) 346, 347, 349 (C. C. A. 
5th, 1933), cert. denied, 290 U. S. 651 (1933), hints at both election and estoppel. 
Cf. Giant Furniture Co. v. United States, 9 F. Supp. 585, 589 (Ct. Cl. 1935). Some 
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principle requires careful discrimination. Untrammeled, it would 
erase a large segment of the Statute of Limitations.** Further 
litigation will no doubt suggest new extensions and spell out more 
restrictive detail. So far as present experience goes it may be 
tentatively suggested that this particular basis for estoppel should 
receive recognition only where (1) bad faith on the taxpayer’s part 
is found in connection with the original implication (thus emphasiz- 
ing more than customarily the significance of a reprehensible atti- 
tude), or (2) such doubt exists as to how the income should be 
returned that election is justifiable. The existing decisions are 
none too sure-footed. For all this doubt, we should think that the 
courts handling the St. Louis Southwestern case *° would have in- 
clined to estop the taxpayer on the ground that its returns for 
1918-1920 impliedly represented no further income due or ex- 
pected.” 

The tax tribunals have also deemed it proper to find in some 
requests for extension of time, application of overassessments to 
offset deficiencies, and the like, implied representations or promises 
furnishing bases for estoppel.’ But this is another doctrine which 
threatens confusion if carried to extreme logical limits. There is 


hesitation to apply it when the taxpayer has done nothing more 





recent cases, while technically distinguishable, seem to challenge the foregoing 
authorities. Salvage v. Commissioner, 76 F.(2d) 112 (C. C. A. 2d, 1935) ; Jamieson 
v. United States, D. Mass., March 20, 1935. These cases are in line with the normal 
strong objection to moving income or deduction items out of their appropriate 
years. Burnet v. Sanford & Brooks Co., 282 U.S. 359 (1931). 

48 Cf. Sugar Creek Coal & Mining Co., 31 B. T. A. 344 (1934), arguing this 
point carefully. Artemas Ward, Inc., 21 B. T. A. 1096, 1100-01 (1931), might be 
considered the converse of the Sugar Creek case. Cf. Phoenix Ins. Co., 29 B. T. 
A. 291, 296 (1933). 

49 Helvering v. St. Louis Southwestern Ry., 66 F.(2d) 633 (C. C. A. 8th, 1933), 
cert. denied, 292 U.S. 626 (1934). See p. 1281, supra. 

50 See 66 F.(2d) at 636 (dissenting opinion): “ The bookkeeping for [1920] . . . 
shows no accounting of any part of this taxable income, and . . . no accountant 
could enter the true amount on his books. Neither is it to be imagined that he 
either could or did in the preceding years of 1918 or 1919.” Matters not in the 
books would scarcely appear on the returns. 

51 Clinton Coal Co. v. United States, 5 F. Supp. 777 (Ct. Ci. 1934), and Wil- 
liam J. Friday & Co., Inc. v. United States, W. D. Pa., March 27, 1934, each 
involving only a single taxpayer. Daube v. United States, 289 U.S. 367 (1933), a 
leading case, involves dealings with two associated taxpayers, as do Muir v. United 





1298 HARVARD LAW REVIEW [Vol. 48 


than file a conventional claim for a credit,’ and, where it is applied, 
a marked tendency to emphasize the peculiarity of the particular 
situation.” One of the latest cases, important because the Supreme 
Court passed on the merits, winds up in disquieting vagueness.™ 
Allied to the foregoing type of implied representation or agreement 
is the waiver filed by a corporate or individual transferee, which, 
because of form, tardy execution, or other defect, does not bind 
the transferor-taxpayer."° Then there is a type of case in which 
the taxpayer’s acceptance of defective procedure without protest 
precludes subsequent reliance on the defect.°° Finally come mis- 





States, 3 F. Supp. 619 (Ct. Cl. 1933), and Madeira Embroidery Co. v. United States, 
5 F. Supp. 420 (Ct. Cl. 1934). 

52 National Tool Co. v. Routzahn, 28 F.(2d) 914 (N. D. Ohio 1928). 

58 Ralston Purina Co. v. United States, 58 F.(2d) 1065 (Ct. Cl. 1932), cert. 
denied, 289 U. S. 732 (1933), and Naumkeag Steam Cotton Co. v. United States, 2 
F. Supp. 126, 139 (Ct. Cl. 1933), cert. denied, 289 U. S. 749 (1933), where the con- 
curring judge concedes for the sake of argument that a mere claim for credit would 
not estop. With the case last cited should be considered Revenue Act of 1928, § 609, 
45 Strat. 875, 26 U.S. C. A. § 2609 (1928). 

54 R. H. Stearns Co. v. United States, 291 U. S. 54 (1934), in which Cardozo, J., 
said: ‘“ Sometimes the resulting disability has been characterized as an estoppel, 
sometimes as a waiver. The label counts for little. Enough for present purposes 
that the disability has its roots in a principle more nearly ultimate than either 
waiver or estoppel, the principle that no one should be permitted to found any 
claim upon his own inequity or take advantage of his own wrong.” Id. at 61-62. 
Cf. Weston, Money Stolen by a Trustee from One Trust and Used for Another 
(1912) 25 Harv. L. REv. 602, 605: “ Strangely enough we can put into a pot, say 

_ one pint of ‘ benefit at the plaintiff’s expense,’ a cupful of ‘ tracing trust property,’ 
flavor the mess with a pinch of ‘ subrogation’ and a teaspoonful of something out 
of a bottle which has no label on it, and can thus cook up a recognizable and sub- 
stantial equity.” 

55 Lucas v. Hunt, 45 F.(2d) 781 (C. C. A. sth, 1930) ; Commissioner v. Nichols 
and Cox Lumber Co., 65 F.(2d) 1oog (C. C. A. 6th, 1932) (matter handled per 
curiam and with great confidence) ; Hattie B. Young, 29 B. T. A. 74 (1933). Cf. 
Warner Collieries Co. v. United States, 63 F.(2d) 34 (C. C. A. 6th, 1933) ; Wonder 
Bakeries Co., Inc. v. United States, 6 F. Supp. 228 (Ct. Cl. 1934.). In Helvering v. 
Newport Co., 291 U.S. 485 (1934), rev’g 65 F.(2d) 925, 927 (C. C. A. 7th, 1933), 22 
B. T. A. 833, 846 (1931), the government ultimately won, but not on estoppel. In 
Southwestern Inv. Co., 19 B. T. A. 30 (1930), the government lost. 

56 This principle is perhaps best expounded in the concurring opinion of Mur- 
dock in Illinois Addressograph Mfg. Co., 31 B. T. A. 498, 506 (1934). See also 
Liberty Baking Co. v. Heiner, 37 F.(2d) 703, 704 (C. C. A. 3d, 1930); Burnet v. 
San Joaquin Fruit and Investment Co., 52 F.(2d) 123 (C. C. A. oth, 1931) ; Com- 
missioner v. New York Trust Co., 54 F.(2d) 463, 465 (C. C. A. 2d, 1931), cert. 
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cellaneous implications not fitting the prior categories.” Thus it 
has been made fairly evident that the taxpayer must watch not 
only his express, but also his implied assertions and engagements, 
lest an estoppel be clamped upon him. 

This at last brings us squarely to the lopsided nature, or at least 
appearance, of estoppel in federal tax cases. If we say with Mr. 
Justice Holmes, “ Men must turn square corners when they deal 
with the Government ”’,** it is hard to see why the government 
should not be held to a like standard of rectangular rectitude when 
dealing with its citizens.°° The books are full of sonorous mouth- 
ings about the supremacy and dignity of the State. These, however, 
explain nothing to a sincere skeptic. They are merely declamatory 
statements of aresult. Nor, at the other extreme, are the exigencies 
of the case properly met by disgruntled assertion that the internal 
revenue officials, with judicial aid, have turned might into so-called 
right, and that although many changes of front ought to be accom- 
plished, none can be. Yet it is blunt fact in these tax litigations 
that, while the Commissioner has again and again achieved estoppel 
of a taxpayer, the taxpayers’ attempts to estop the Commissioner 





denied, 285 U. S. 556 (1932) ; Pittsburgh Terminal Coal Corp. v. Heiner, 56 F.(2d) 
1072 (W. D. Pa. 1932) semble; Mulford v. Commissioner, 66 F.(2d) 296 (C. C. A. 
3d, 1933); Corinne Porter Scruggs, Adm’x, 29 B. T. A. 1102 (1934). Cf. Trustees 
for Ohio & Big Sandy Coal Co. v. Commissioner, 43 F.(2d) 782, 784-85 (C. C. A. 
4th, 1930); G. C. M. 3910, VII-1 Cum. Bull. 258. In Essex Coal Co. v. Com- 
missioner, 39 F.(2d) 892, 894 (C. C. A. 6th, 1930), rev’g 12 B. T. A. 994 (1928), 
estoppel was denied. See also Revenue Act of 1934, § 141(i), on notices to affili- 
ated corporations. 48 STAT. 722, 26 U.S. C. A. § 5141(i) (1934). 

57 Rockwood v. United States, 38 F.(2d) 707, 710 (Ct. Cl. 1930) (taxpayer, after 
attempting to shift position in 1927, continued to assert an earlier and possibly 
inconsistent claim); Backus v. United States, 59 F.(2d) 242 (Ct. Cl. 1932), cert. 
denied, 288 U.S. 610 (1933) (parties entered into compromise and settlement after 
proceedings had been instituted before B. T. A.); L. Loewy & Son, Inc. v. Com- 
missioner, 31 F.(2d) 652 (C. C. A. 2d, 1929) (estoppel unsuccessfully urged against 
the government) ; Central Market Street Co., 25 B. T. A. 499, 506 (1932) (appeal 
to C. C. A. 3d pending) (taxpayer shifted to different ground after earlier protest, 
but estoppel denied) ; Louis Werner Saw Mill Co., 26 B. T. A. 141 (1932) (tax- 
payer accepted in principle a determination by Commissioner contrary to original 
theory of the returns); St. Louis Union Trust Co., 30 B. T. A. 370, 379 (1934) 
(facts disclosed gave no adequate basis for estoppel). 

58 Rock Island, A. & L. R. R. v. United States, 254 U.S. 141, 143 (1920). 

59 The suggestion is not entirely without judicial support. See Howbert v. 
Penrose, 38 F.(2d) 577, 581 (C. C. A. roth, 1930). 
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have, practically without exception, failed utterly.“ Perhaps 
the most important and carefully considered case in the latter cate- 
gory is the famous appeal by Senator James Couzens. Here 
minority stockholders of the Ford Motor Co. were invited to sell 
out. The deal was a tremendous one. Possibility of its consum- 
mation depended largely on the resultant federal income tax, which 
in turn depended on the spread between March 1, 1913, value and 
selling price. Recognizing unusual significance in the situation, 
the Bureau made an elaborate anticipatory investigation of 1913 
value, and the Commissioner wrote to the lawyer who had laid the 
matter before him that “the Bureau . . . is disposed to regard 
$9,489.34 as a fair valuation of the stock on March rst, 1913, and 
one which should be used in computing any profits made by the 
sale.” ** After seeing a copy of this letter, Couzens sold out and 
paid tax on the standard furnished by the foregoing 1913 valuation. 
Years later, the Acting Commissioner of Internal Revenue under 
another administration threatened an enormous deficiency assess- 
ment against Couzens on the ground that the stock had been over- 
valued as of 1913.* Appellant claimed an estoppel. The majority 
of the Board of Tax Appeals found divers reasons for not yielding 





60 In United States v. Scott & Sons, Inc., 69 F.(2d) 728 (C. C. A. 1st, 1934), 
the court did repel a claim of estoppel against a taxpayer and gave as part of 
the reason: “If there was any misleading, it was done by the Commissioner. . . .” 
Id. at 732. Cf. Sugar Creek Coal & Mining Co., 31 B. T. A. 344 (1934), denying 
estoppel for mutual mistake of law, and adding that aside from the denial “ there 
would be just as much ground for the taxpayer to claim that the Government is 
estopped to change its position.” Jd. at 348. See also Ritter v. United States, 28 
F.(2d) 265 (C. C. A. 3d, 1928). Contrast Zeller v. United States, 35 F.(2d) 870, 
872 (W. D. N. Y. 1929), rev’d per curiam, 46 F.(2d) 1023 (C. C. A. 2d, 1931), 
motion for rehearing on denial of petition for certiorari refused, 289 U. S. 706 
(1933). 

61 E.g., Good Mfg. Co., 15 B. T. A. 583, 586 (1929), aff'd in part, 58 F.(2d) 
685 (App. D. C. 1932); United States Trust Co. of New York, 13 B. T. A. 1074 
(1928) ; Stein-Bloch Co., 23 B. T. A. 1162, 1167 (1931) ; Mary K. Dulin, 25 B. T. A. 
1259 (1932), order set aside and cause remanded, 70 F.(2d) 828 (C. C. A. 6th, 1934). 
It has been suggested that while the United States may not be estopped “ in its 
character as sovereign”, the rule might change where it assumed a commercial 
capacity. See Cooke v. United States, 91 U. S. 389, 398 (1875); Utah Power & 
Light Co. v. United States, 243 U. S. 389, 408-09 (1917); Sanitary Dist. of 
Chicago v. United States, 266 U.S. 405, 427 (1925). 

62 11 B. T. A. 1040 (1928). It should be added that appellant won on the 
merits. This is a singularly interesting report because of the insight it affords 
into the administrative process. It is scarcely calculated to increase respect for 
that process. Rosetta v. Hauss, 12 B. T. A. 755, 768 (1928), is a companion case. 

63 31 B. T. A. at 1053. 64 Td. at 1087, 1090. 
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to this contention °° —the Commissioner had acted ultra vires,*° 
appellant did not show he relied on the valuation,” the Commis- 
sioner did not declare himself with legal finality.** But the real 
core of the decision on this point is put thus: 


“ Such an argument [i.e. for estoppel] must be treated with the utmost 
caution, since its sanction in any case would result in having individual 
tax liability depend, not upon the factors and measures prescribed by 
Congress as applicable to all, but upon the statements and conduct of 
a particular Government officer in respect of each individual. 

“‘. . « however it may be in cases involving contract or other situa- 
tions where the Government deals on an equality with its citizens, 
there is a necessity inherent in its sovereign power of taxation which 
the doctrine of estoppel can resist in only the most extraordinary case. 
Whether there may be such a case is not now within our power to 
know.” © 


If the first part of this quotation should be read as a declaration 
of simple faith that whenever an executive department acts in 
normal routine the human factor vanishes and perfectly precise 
results are mechanically achieved, it would be fit only for contemp- 
tuous dismissal. But it probably connotes something much more 
true to life. The picture suggested is in part that of a revenue 
official not entirely free from political insecurity, not very high up 
the departmental ladder, not very well paid, not too sure he wishes 
to stay permanently in government service.” Persuasively op- 
posed to the official is a lawyer or accountant — sometimes a group 
of such men, visible or invisible — highly trained, acutely inter- 
ested in the particular case, keen from knowledge that fees depend 
on success. Entirely without any suggestion of impropriety or 
crookedness, the observer will suspect that private interest is likely 
to be better served than public interest. Of course, little of this 





65 Lansdon, dissenting not from the result but from some steps in the majority 
reasoning, argues hard for something which sounds like estoppel. He calls it 
“inescapable moral obligation”. 11 B. T. A. at 1179. But see id. at 1175. 

66 Jd, at 1149, 1174; but see Lansdon, dissenting, id. at 1178-79. 

87 Jd. at 1149. 

68 Jd. at 1150-51. “In government dealing, words of liability should be care- 
fully chosen”. Jbid. See also id. at 1174. 

69 Jd. at 1148, 1151. 

70 See MaciLt, Parker, AND Kino, op. cit. supra note 36, at 41. Our text, it 
should be noted, suggests the attitude and ability of a typical member of the Bureau’s 
administrative staff. The legal staff, we believe, can fully hold its own with private 
counsel, 
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description applied to the Couzens case, where matters were han- 
dled by departmental top-notchers. But the Board may have felt 
unable to formulate a safe distinction along that line. Of course, 
too, there is another and very different picture in which the tax- 
payer, often a little fellow, yet sometimes of size and importance, 
is bewilderingly bludgeoned by governmental numbers, borne down 
by departmental deadweight, blocked by stupid official obstinacy. 
But this type of situation did not appeal to the Board as adequately 
countervailing. Senator Couzens certainly was no candidate for 
the part of the shivering shorn lamb! 

Then, of course, there is the contention that government must 
live, must have money to do so, and can be sure of that money only 
if its tax scheme is stringent to the point of potential injustice, not 
expected usually or often to become actual. Ask any Chicago 
school teacher what happens when taxpayers, even abused tax- 
payers, can block collections. How far this will go with the fiscal 
devices of a huge national unit like the United States is question- 
able.” Still, the argument cannot be shrugged aside as worthless. 

A third ground, at least superficially respectable, comes to the 
fore in many situations where estoppel of the government is 
claimed. Turn back to Mr. Bigelow and his stock dividend.” 
The Treasury told him with the most emphatic “ legal finality ”’ it 
could muster that the dividend was taxable, and he yielded to the 
assertion. But the Treasury was making an unsound ruling of 
constitutional interpretation. The court would have been in decent 
enough company if it had started its decision against Bigelow by 
saying, “‘ Here there was no misrepresentation of facts; the ruling 
was solely one of law.” ** To put it in better explanatory style, 
the Treasury was not and could not be authorized either de jure 
to collect an unconstitutional tax or, by representation, to commit 
the government to an estoppel with the same consequences as if 
such a tax had been imposed. The purported agent had no power 
to bind the principal. So, of course, over and over again, where 
in general or in a particular case the Commissioner or any individ- 





71 In addition to the practical difficulty of organizing a taxpayers’ rebellion on 
a national scale, the organizers would find uncomfortable punitive provisions in the 
federal statutes. Puttkammer and Sears, The Criminal Aspects of an Income Tax 
Strike (1934) 2 U. or Cut. L. REv. 14. 72 Page 1282, supra. 

78 United States Trust Co. of New York, 13 B. T. A. 1074, 1077 (1928). This 
is quoted approvingly in Elizabeth W. Boykin, 16 B. T. A. 477, 478 (1929). 
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ual Treasury official is held to have exceeded his statutory author- 
ity."* And, to mention a type of matter falling between these ex- 
tremes, very commonly the principle is invoked where the courts 
find a clash between a Bureau ruling or regulation and a tax act. 
Estoppel cannot be founded on the executive pronouncement, be- 
cause sole legislative power “is vested in Congress, and [has been] 
exercised by that body.” *° This will bear a little scrutiny. It 
sounds like the staunch upholding of the legislature as against ad- 
ministrative usurpation. And so indeed it would be if the Treasury 
or other administrative department were to invent and impose 
taxes.”° But any such conduct is very rare. What brings down 
these judicial rebukes is more commonly interpretation of tax 
statutes one way by the Bureau and the other way by the courts. 
So the seeming defense of legislative prerogative is really assertion 
of judicial preéminence in telling the world what Congress 
meant.’7 Now while most of us would prefer in the long run and 
the bulk of cases to take our interpretation from the judges rather 





74 See New York Life Ins. Co. v. Anderson, 257 Fed. 576, 578 (S. D. N. Y. 
1919), cert. denied, 256 U.S. 696 (1921) ; Searles Real Estate Trust Co., 25 B. T. A. 
III5, 1122 (1932). In this form, the ground of limitation mentioned above is 
stressed by the Couzens case. Cf. 11 B. T. A. at 1149, 1174, 1178-79. 

75 Langstaff v. Lucas, 9 F.(2d) 691, 692 (W. D. Ky. 1925), aff'd, 13 F.(2d) 
1022 (C. C. A. 6th, 1926), cert. denied, 273 U.S. 721 (1926) ; Ritter v. United States, 
28 F.(2d) 265 (C. C. A. 3d, 1928); T. T. Rudolph, 6 B. T. A. 265, 269 (1927); 
William R. Reibert, 7 B. T. A. 1198, 1200-02 (1927). Cf. Panama Ref. Co. v. 
Ryan, 293 U.S. 388 (1934). The reader, thinking back over the three limitations 
mentioned by the text, will soon realize that they diminish to zero or thereabouts 
the chances of governmental estoppel on interpretative issues in tax litigation. 
Only where the Commissioner or some other officer has full discretionary authority 
may the principle be invoked. And wherever an official has ample discretion, why 
not look for its exercise instead of starting an estoppel hunt? See United States v. 
Detroit Steel Products Co., 20 F.(2d) 675 (E. D. Mich. 1927), noted colorlessly in 
(1927) 37 YALE L. J. 255, where the taxpayer paid a sales tax according to existing 
regulations; got the tax refunded when the regulations were modified; distributed 
the refund to its customers; and successfully resisted an action by the government, 
after further revision of the regulations, to get back the refund. But compare the 
line of cases beginning with United States v. Standard Spring Mfg. Co., 23 F.(2d) 
495 (D. Minn. 1927), and running on through Champ Spring Co. v. United States, 
47 F.(2d) 1 (C. C. A. 8th, 1931), cert. denied, 283 U. S. 852 (1931), to United 
States v. Tuthill Spring Co., 55 F.(2d) 415 (N. D. Ill. 1931). See also United 
States v. Bartron, 35 F.(2d) 765 (D. S. D. 1929). 

76 Cf. Miiler v. Standard Nut Margarine Co., 284 U. S. 498 (1932), where 
the Commissioner tried to disobey the courts and was brought up short. 

77 See Magill, Finality of Determinations of the Commissioner of Internal 
Revenue (1928) 28 Cor. L. REv. 563, 572-73. 
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than the taxing officials, it by no means follows that we are better 
suited or fairly dealt with when refused the assistance of estoppel 
if, after we have yielded to an executive interpretation, the Bureau 
may reverse itself and stab us from behind. 

The soundness of this criticism is recognized at least by partial 
analogy in the Revenue Act of 1934,"° and the matter is important 
enough to merit further analysis. A good deal of general discontent 
is expressed with the notion that only representations or mistakes 
of “ fact ”, as distinguished from “ law ”, justify equitable relief.” 
But even if that notion be acceptable as between plain John Doe 
and Richard Roe, it may prove far from acceptable between Doe 
and the Federal Government represented by the Bureau of Internal 
Revenue. When Roe tells Doe that such and such is the law, he is 
only asserting that if the two take their issue before an appro- 
priate tribunal its decision will conform with his claim. He has 
no direct personal authority or power to make his view effective. 
When, on the other hand, the Bureau tells Doe what the law is, 
the practical meaning will be very different. Three possible aspects 
leap to mind at once. First, an official may tell Doe the conse- 
quence of doing something which it is entirely lawful for him to do. 
Example: mistaken, although seemingly sincere, advice from a 
collector that a certain reorganization would produce no imme- 
diately taxable profit.*° Second, an official may consent to Doe’s 
doing something the legality of which is doubtful on the facts. For 
instance, a collector or revenue agent may say that it is unneces- 
sary to fileareturn.** Third, an official may order Doe to do some- 
thing. Here we get our specimen from the Bigelow case. Now if 
the Couzens decision, which is closely related to the first aspect, 
arouses any doubt, how much is this doubt enhanced by decisions 





78 Section 506 of this Act provides that the Treasury “may prescribe the 
extent, if any, to which any ruling, regulation, or Treasury Decision, relating to the 
internal revenue laws, shall be applied without retroactive effect.” 48 Srat. 757, 
26 U. S. C. A. § 5507 (1934). This is amendatory of the Revenue Act of 1926, 
§ r108(a), 44 STAT. 114. 

79 See 2 CHAFEE AND Simpson, CAsEs ON Equity (1934) 1338, n.1; KEENER, 
Quasi-Contracts (1893) 96; THAYER, PRELIMINARY TREATISE ON EVIDENCE (1898) 
183 et seq. 

80 See Ben Stocker, 12 B. T. A. 1348, 1351 (1928). Behind the advice stood 
a similarly erroneous Treasury Regulation. 

81 Searles Real Estate Trust Co., 25 B. T. A. 1115 (1932). This is a strong case 
because a penalty was imposed. 
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against the taxpayers’ claims of government estoppel in the second 
and third aspects. As to the second, we all know the delay and ex- 
pense of litigation and the importance in a quick-moving world of 
getting authoritative determinations from agencies which are both 
accessible and prompt.** As to the third, our Bureau official 
speaks not as Roe. He speaks with the voice of authority and 
means: “ Unless you obey me, I will exert my administrative power - 
to treat you as a law breaker, and it will cost you money. J am the 
law.” There is, we venture, very little practical excuse for differ- 
entiating this from a misrepresentation of “fact”. It is a fine 
example of Hobson’s choice for the average non-litigious tax- 
payer.** And, assuming decently sound administration, there is 
obvious affirmative reason for encouraging obedience by permitting 
the rarer litigiously inclined taxpayer to rely on the command. 
Application of tax laws without the impediment of constant appeal 
to the courts is surely best for any public treasury. 

Also, in a number of cases where estoppel has been claimed 
against the government, there are at least openings for argument 
that the claims must fail because the asserted foundations were 
expressions of opinion and not representations of fact. It is hard 
to differentiate these particular decisions sharply from those just 
discussed, because the opinion involved usually had to do with 
statutory or constitutional interpretation, and was thus an opinion 
of law.** The shift of argument is significant, however, for tax- 





82 See Cook, Certainty in the Construction of the Law (1935) 21 A. B. A. J. 19. 

83 Compare situations in which the government has laid claim to property, 
thus causing income to be impounded; and, after the income was released by 
adverse decision on the claim, has asserted that such income should be taxed in 
an expensive lump to the successful litigant. North American Oil Consolidated v. 
Burnet, 286 U. S. 417 (1932); Forstmann v. Ferguson, 17 F.(2d) 659, 660 
(D. N. J. 1926), aff'd on alternative ground, 25 F.(2d) 47, 49 (C. C. A. 3d, 1928); 
Obispo Oil Co. v. Welch, 48 F.(2d) 872 (D. Cal. 1931), remanded for new trial, 
61 F.(2d) ro4s5 (C. C. A. oth, 1932), on further proceedings below, 343-A Fed. 
Tax Serv. (C. C. H. 1934) par. 9402. 

84 Elizabeth W. Boykin, 16 B. T. A. 477 (1929); Darling v. Commissioner, 
49 F.(2d) 111 (C. C. A. 4th, 1931), cert. denied, 283 U. S. 866 (1931); F. E. 
McGlone, 22 B. T. A. 358, 363 (1931), aff'd sub nom. Commissioner v. Duckwitz, 
68 F.(2d) 629, 630 (C. C. A. 7th, 1934); see also Commissioner v. Brouillard, 70 
F.(2d) 154, 155 (C. C. A. roth, 1934); United States Trust Co. of New York, 
13 B. T. A. 1074 (1928). Cf. note 40, supra. James Couzens, 11 B. T. A. 1040 
(1928), seems to involve the employment of an expressed opinion as a matter of 
fact. 
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payers as well as public authorities can escape through the “ opin- 
ion” loophole. There are holdings that where persons obligated 
to the Treasury have done no more than urge their conclusions 
from a body of facts *° or from a mixed aggregate of facts and law,** 
estoppels do not arise. This is a highly important possibility, be- 
cause the government has never in all respects required taxpayers 
to file returns of mere rudimental facts. The return blanks call 
largely for mixed conclusions of fact and law, in a field of great 
complication. Everybody concerned knows perfectly well that 
answers invited are necessarily opinions. 

But in at least two cases where taxpayers took the initiative by 
charging off debts as bad, they were held bound to this conclusion 
when accounting for subsequent collections from the debtors.*’ 
This may be defended because the creditors had command of ample 
facilities to reach their determination, while the Commissioner had 
little or nothing to go upon. The defense is far from perfect. Fed- 
eral tax law provides an elaborate checking system. Taxpayers’ 
books, as well as returns, are audited. Ever since 1913 the Bureau 
has employed a small army to make checks and audits. At least, 
if the taxpayer be taken to know all about the credit of those with 
whom he deals, should not the Commissioner have equal responsi- 
bility for proper statutory interpretation? Some cases, where tax- 
payers either revealed all the facts or were not shown to have con- 
cealed anything, suggest an affirmative answer.** For that answer 
there is real reason in the constant activity of a departmental 
legal staff manned by experts whose business year in and year out 
is study, argument, and planning of tax matters. Few normal 
practitioners can hope to match such concentrated collective devo- 
tion. Yet estoppels, or something of similar breed, have been 





85 F.g., opinions as to value. Northport Shores, Inc., 31 B. T. A. 1013 (1935) ; 
May Rogers, 31 id. 994 (1935). 

86 Ohio Brass Co., 17 B. T. A. 1199 (1929); Summerfield Co., 29 B. T. A. 77 
(1933); Tide Water Oil Co., 29 B. T. A. 1208 (1934) (important case); Sugar 
Creek Coal & Mining Co., 31 B. T. A. 344 (1934), cited note 60, supra. Cf. Cen- 
tral Market Street Co., 25 B. T. A. 499 (1932) (appeal to C. C. A. 3d pending) ; 
United States v. Scott & Sons, Inc., 69 F.(2d) 728 (C. C. A. 1st, 1934), cited note 
60, supra, where the Commissioner instigated the error by a misinterpretation. 

87 Commissioner v. Liberty Bank and Trust Co.; Askin & Marine Co. v. Com- 
missioner, both supra note 45. Peerless Oil and Gas Co. v. Heiner, W. D. Pa., Feb. 
20, 1935, speaks of this question in terms of election. 

88 Salvage v. Commissioner; Jamieson v. United States, both supra note 47. 
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pressed against taxpayers who refrained from returning income 
at the earliest date when it might have been taxed, and then tried 
at later dates to refer their liability back.*® Observe, however, that 
in these cases the returns gave the Commissioner no warning that 
problems were a-making. It may be asked, with some show of 
pertinence, why, if the Commissioner cannot “ make law ” to estop 
the Treasury, the taxpayer can estop himself by a mere tacit repre- 
sentation of law. Of course the technical answer is that the tax- 
payer is a fully self-representative legal entity; the Commissioner 
is but one of thousands representing the government, each with 
only limited power. We do not think too highly of this answer in 
allapplications. Then, to continue the listing, there are settlements 
and the like, instituted or willingly accepted by taxpayers who 
later attacked them for mistakes of law and were told in language 
of estoppel that they must abide by their original commitments.” 
It is typical of these cases that the taxpayers have received benefits 
or avoided risks, and will not fully restore the status quo. We do 
not understand that the party subjected to an old-fashioned con- 
ventional estoppel need have received any benefit at all. Hence 
we take these decisions to illustrate the more new-fashioned notion 


further developed in our section on general equitable principles. 
Finally we come upon a small group of cases where taxpayers held 
estopped in matters connected with application or interpretation 
of law were considered to have broken the backs of their own con- 
tentions by trying to make them face both ways at once.” Here 
obviously each set of facts tends toward the unique. 





89 Bothwell v. Commissioner, C. C. A. roth, April 10, 1935; also J. O. W. Gravely, 
Moran v. Commissioner (talks about election), Raleigh v. United States (cannot 
be explained on the basis of election), all supra note 47. Consider in this connection 
Helvering v. St. Louis Southwestern Ry., 66 F.(2d) 633 (C. C. A. 8th, 1933), cert. 
denied, 292 U. S. 626 (1934); cf. Newaygo Portland Cement Co. v. Commissioner, 
App. D. C., April 15, 1935. 

90 Reynolds v. Gnichtel, 1 F. Supp. 606 (D. N. J. 1932); Stern Brothers v. 
United States; Stevens Mfg. Co. v. United States, both supra note 46; G. C. M. 
9841, X-2 Cum. Bull. 279. 

91 Henry Cappellini, 14 B. T. A. 1269, 1272 (1929), and later related cases 
where taxpayers at once invoked the Board’s aid and challenged the validity of 
the act conferring jurisdiction: Rockwood v. United States, 39 F.(2d) 984 (Ct. Cl. 
1930) ; Continental Products Co., 20 B. T. A. 818, 827 (1930), aff'd, 66 F.(2d) 434 
(C. C. A. rst, 1933) ; Stein-Bloch Co., 23 B. T. A. 1162, 1168 (1931). As to Henry 
Cappellini, supra, see the disapproval of Routzahn v. Tyroler, 36 F.(2d) 208, 209 
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While some of the adjudications listed above are open to attack 
on particular grounds, the broad principles they suggest are alarm- 
ing in only one major respect. That is the frequent manifestation 
of official irresponsibility. These cases, and many others elsewhere 
cited, illustrate fumbling, dilatory, unstable functioning by the 
Bureau. We could add a mass of evidence on this point from un- 
published experiences of respectable tax practitioners, if only these 
gentlemen did not hesitate to play Mark Antony over their clients’ 
wounds. Rightly or wrongly, they express fear that official re- 
prisals might follow publicity. It is no part of our intention to cast 
reflections upon present Treasury ideals or practices; we only say 
that there is a long bad history to be recovered from, and that such 
recoveries are rarely instantaneous. We do think a tax administra- 
tion leaves much to be desired when it cannot on genuinely doubt- 
ful specific questions swiftly and cheaply give taxpayers replies 
which will be administratively definitive. And, ignoring all off- 
the-record stories, we do seem to be dealing with a Bureau unable 
effectively to commit itself even when an inquirer makes a special 
trip to Washington and consults high officialdom.** The courts 
decline to assist with estoppels against the government. This is 
perhaps regrettable. But at best the fitful estoppel would be an 
inadequate solution. Section 506, wisely administered, may help 
substantially.** It can scarcely be expanded, however, to cover 
the serious problem of changed decision respecting a particular 





(C. C. A. 6th, 1929), cert. denied, 281 U. S. 734 (1930); cf. Phillips v. Commis- 
sioner, 283 U. S. 589 (1931). 

92 Commissioner v. Duckwitz, 68 F.(2d) 629 (C. C. A. 7th, 1934), aff’g F. E. 
McGlone, 22 B. T. A. 358 (1931), the court remarking “The Board properly 
rejected all of respondents’ contentions as to ... estoppel of the Government 
because of careless and unofficial expression of opinion by the Solicitor in the 
Bureau of Internal Revenue. The rulings ... are so obviously sound that we 
refrain from discussing them in detail.” Jd. at 630. We cannot help feeling that 
this shows too slight sympathy for the puzzlement and helplessness of taxpayers 
dealing with the Bureau. The printed record contains on pp. 25-26 and 35-36 
testimony by two witnesses indicating an earnest effort to obtain a reliable official 
opinion, although it must be conceded that the taxpayers were remiss in failing 
to get any written opinion. But the taxpayer in Washington Market Co., 25 
B. T. A. 576 (1932), found a written ruling, rendered after full hearings, to be only 
a scrap of paper. See id. at 579-80, 581; Burnet v. Burns, 63 F.(2d) 313 (C.C. A. 
8th, 1933). 

8 Revenue Act of 1934, § 506, 48 Srat. 757, 26 U.S. C. A. § 5507 (1934); see 
note 78, supra. 
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tax for a particular year. Closing agreements are ponderous things, 
and only retrospective besides.** 

The answer might be institution, under such new legislation as is 
necessary, of a properly codrdinated and adequately large and 
accessible staff to make pronouncements, administratively binding 
if accepted by taxpayers, as to the propriety and consequences of 
past or contemplated action. We lean to this innovation, yet real- 
ize its serious nature. The Bureau’s present practice — not alto- 
gether invariable — is to decline answering inquiries except where (i 
the transactions are completed and not merely proposed or planned. 
Theoretically, the argument for declaratory judgments in this a 
administrative field seems even more convincing than in the ju- . 
dicial field. But practicability must be respected. Would demands 
on the proposed staff prove so overwhelming as to clog its func- 
tioning? To test the answer by actual experiment, the Treasury j 
might be authorized to proceed as has the Commonwealth of | 
Massachusetts in bettering the practice of its inferior courts; that 
is, pick out a limited class of controversies and institute a technical 
staff to give definitive rulings as to such matters only. If the pro- , 
cedure proved helpful in a restricted field, its spread could be grad- " 
ually increased. Another possible check might lie in rule-making 
power permitting the Commissioner to prevent abuse of the new 
privileges allowed taxpayers.*° We are acutely aware of the prob- 
lem of contradictory rulings on doubtful questions not yet decided 
by the courts; of the probable necessity for shrewd provision to 
keep taxpayers from blowing hot and cold by taking favorable 
rulings in early years and avoiding the logical consequences of 
those rulings through court proceedings in later years; of the like- 
lihood of intrusions by Congressional committees; of the strong 
chance that the definitive ruling plan, considered as an isolated 
factor, would cost more dollars than it brought in. Still we think 









































94 Revenue Act of 1928, § 606, 45 Stat. 874, 26 U.S. C. A. § 2606 (1928). 
95 Our idea here is to prevent such practices as tediously pressing petty ques- 

tions or running through almost infinite series of variations in efforts to get around 7: 
adverse rulings. Some skilled practitioners fear that even with sedulous limitation, i" 
no scheme for binding prospective decisions by the administrative functionaries can y 
succeed. There are, they feel, too many chances that taxpayers will do things just ig 
a little differently from the disclosed plans or that the Bureau will claim vital facts a 
were withheld. If this be true, it is at least no mean advance to work up a B 
practice of administrative finality on completed transactions. 
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that it offers enough hope of fairness and good will between Treas- 
ury and taxpayers to deserve a trial. The value of such good will 
in the hard years ahead simply cannot be exaggerated. 


B. Reliance by Party Claiming Estoppel 


The topic of reliance requires examination of the state of mind 
attributable to that party who asserts that an estoppel should be 
recognized for his benefit. Previous discussion shows that this 
party will almost always be the government, usually manifesting 
itself through the Commissioner. It is safe to start with the prop- 
osition that a party may not successfully claim reliance on a mis- 
representation when he knew the truth, and most likely safe to 
extend the same principle to cases where, in the familiar phrasing, 
he “ ought to have known ” the truth. The quotation permits wide 
leeway, and it should be no surprise to discover some apparent 
clashes among the legal results derived from rather similar factual 
situations. 

Where the Commissioner thoroughly checked up the facts, and 
sometimes where he is merely stated to have had access to the facts, 
estoppels have been denied; * so likewise where the taxpayer 
duly disclosed a significant fact, although it may not have regis- 
tered in the official consciousness.** But on the last point, to illus- 
trate the clashes against which we forewarned the reader, disclosure 
of at least arguable adequacy has sometimes been rejected when 
offered to counteract estoppel claims.** And of course the Bureau 





96 Brewerton v. United States, 9 F. Supp. 503 (Ct. Cl. 1935); Brooklyn City 
R. R., 27 B. T. A. 77, 82 (1932), aff'd, 72 F.(2d) 274 (C. C. A. 2d, 1934) ; Northport 
Shores, Inc.; May Rogers, both supra note 85; Southwestern Inv. Co.; Sugar Creek 
Coal & Mining Co., both supra note 43. 

97 Essex Coal Co. v. Commissioner, 39 F.(2d) 892 (C. C. A. 6th, 1930), rev’g 
12 B. T. A. 994 (1928); Newport Co., 22 B. T. A. 833 (1931); C. V. Shaffer, 29 
B. T. A. 1315, 1331 (1934) ; Illinois Addressograph Co., 31 B. T. A. 498, 506 (1934) 
(concurring opinion). Cf. Hamilton Web Co. v. Page, 8 F. Supp. 626 (D. R. I. 
1934). 

98 United States v. Massachusetts Bonding & Ins. Co., XI-2 Cum. Bull. 342 
(S. D. N. Y. 1932), where the government’s own records would have shown the 
situation, but very likely were unavailable because of poor filing; W. R. Ramsey, 
26 B. T. A. 277 (1932), aff'd, 66 F.(2d) 316 (C. C. A. roth, 1933), cert. denied, 
290 U. S. 673 (1933); American S.S. Co. v. Wickwire Spencer Steel Co., 8 F. Supp. 
562 (S. D. N. Y. 1934). Cf. Ritter v. United States, 28 F.(2d) 265 (C. C. A. 3d, 
1928) ; Shaw v. United States, 49 F.(2d) 628 (N. D. Ill. 1930). 
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need not adopt an utterly skeptical attitude and investigate every 
assertion of a taxpayer, particularly where the latter has superior 
facilities for ascertaining the facts. Just as a culprit is more 
likely to escape conviction if he gives specific evidence that another 
is the criminal, so it would seem here that a taxpayer showing cause 
other than his representations for the Commissioner’s action 
should escape the gyves of estoppel. But so far this apparently 
valid technique has not worked out well in practice. All federal 
tax lawyers know that for some time the Treasury labored under 
an erroneous belief *°° that power to distrain survived the limita- 
tions on other proceedings.*** During this period of ignorance, a 
lot of official dawdling must have been due to reliance on supposed 
lack of a fatal time limit and nothing else. But that consideration 
has been suggested fruitlessly in estoppel cases.*°* Another litiga- 
tion gave some opportunity for developing the idea that all the 
trouble arose from official bungling, pure and simple, and not from 
anything like misrepresentation. The matter, however, went off 
along other lines.*** Here, as elsewhere in this general connection, 
the government has perhaps been given the better of it. Mr. Bige- 
low’s stock dividend trouble presented a close analogy because the 
definitive stock dividend decision of 1920 ended every fully in- 
formed man’s justification for relying upon the contrary adminis- 
trative regulations. Sure enough, the majority pressed the argu- 





99 Commissioner v. Liberty Bank & Trust Co.; Askin & Marine Co. v. Commis- 
sioner, both supra note 45. So likewise in Haag v. Commissioner, 59 F.(2d) 514 
(C. C. A. 7th, 1932), aff’g 19 B. T. A. 982, 985, 989 (1930), where the Commissioner 
“ accepted this statement of petitioner’s status . . . and confined its [sic] investi- 
gation to the correctness of the earnings of the partnership for the year 1922.” 59 
F.(2d) at 515. 

100 See new Revenue Act of 1934, §276(c), 48 Stat. 745, 26 U. S. C. A. 
§ 5276(c) (1934), and corresponding provisions of prior Acts back to and including 
that of 1924, allowing collection by distraint or court proceeding within 6 years after 
timely assessment, or (Revenue Acts of 1926, 1928, 1932, and 1934) within such 
longer period as is duly agreed upon. 

101 Cf. Bowers v. New York & Albany Lighterage Co., 273 U. S. 346 (1927); 
Russell v. United States, 278 U. S. 181 (1929); United States v. John Barth Co., 
279 U.S. 370 (1929) ; W. P. Brown & Sons Lumber Co. v. Burnet, 282 U. S. 283, 293, 
n.17 (1931); McDonnell v. United States, 288 U. S. 420, 425, n.3 (1933). 

102 Naumkeag Steam Cotton Co. v. United States; Ralston Purina Co. v. United 
States, both supra note 53. Cf. Hord v. United States, 59 F.(2d) 125 (Ct. Cl. 
1932) ; Trumbull Steel Co. v. United States, 1 F. Supp. 762 (Ct. Cl. 1932). 

103 Daube v. United States, 289 U. S. 367 (1933). 
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ment that Bigelow had an ample term to correct the situation by 
applying for a refund after the decision and before the date in 
1922 when the Statute of Limitations ran against him.** Granted 
that everybody heard of the stock dividend case, the general valid- 
ity of the argument seems none too clear. Is it reasonable to expect 
a taxpayer, who has closed a transaction and paid what the govern- 
ment demanded, to follow up the implications of every relevant 
constitutional. decision thereafter rendered during the limitation 
period? Is the layman properly held to a constitutional special- 
ist’s standard? If so, how about interpretative decisions and 
statutory amendments, major and minor, and changes of admin- 
istrative attitude? Certainly in the further exploitation of tax 
estoppels this kind of contention should have a more exhaustive 
test. 

Underlying all discussion of the present point is a consideration 
involving presumptions and burden of proof. The conventional 
rule undoubtedly is that he who seeks to win by an estoppel must 
establish each component element of that device. No reason ap- 
pears in federal tax cases for deviating from convention so far as 
proof of the representation is concerned. But proof of reliance 
by the Commissioner raises distinct and peculiar difficulty. After 
all, the taxpayer deals not with a single individual. His negotia- 
tions are with a large group of human beings for whom the Commis- 
sioner is a convenient figurehead vr symbol. Very few cases have 
the Commissioner’s personal attention, or imprint themselves on 
his recollection. “It manifestly would be asking too much to 
require the Commissioner in every case of waiver to testify posi- 
tively from memory that he relied on the taxpayer’s agreement.” *°° 
Nor will it always or perhaps even usually prove easy to get such 
recollection testimony from subordinate officials of the Bureau. 
There are likely to be too many controversies per man and too 
many men per controversy. Realization of this has led at times to 





104 68 F.(2d) 839, 842 (C. C. A. 2d, 1934). Compare dissent criticising the 
Bureau for delaying its reéxamination so long and for not making an equitable 
adjustment. Jd. at 844. It is only fair to remark, as qualifying the suggestion 
above that courts treat the government with special favor, that in Helvering v. 
Brooklyn City R. R., 72 F.(2d) 274, 276 (C. C. A. 2d, 1934), there is argument in 
favor of a taxpayer along the line of the Bigelow opinion. See, too, C. V. Shaffer, 
29 B. T. A. 1315, 1331 (1934); Union Pac. R. R., 32 B. T. A. No. 554 (1935). 

105 Lucas v. Hunt, 45 F.(2d) 781, 782 (C. C. A. 5th, 1930). 
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what strikes a reader as overfacile assumption of reliance.’ 
The wise approach would seem (1) thorough presentation and 
consideration of facts in each controversy — for some significantly 
unique feature may lie hidden from cursory or routine examination 
— followed by (2) determination of the reasonable effect of those 
facts not on specific mentalities but on an average official group 
intelligence. Such combination of particulars and generality is 
suggested or at least not contradicted, though scarcely spelled out, 
by the drift of several opinions.“ It may be genuinely significant 
that most of these litigations were taxpayers’ victories. If so, we 
shall probably see more and more emphasis upon this as a vulner- 
able point in the estoppel barrier, and the courts will be driven to 
better exposition of criteria. 

In one respect, development of rather definite standards has 
gone measurably forward. Litigants have been told that certain 
manifestations, no matter how complete their proof, make inade- 
quate foundation stones for estoppels. This is a matter, we think, 
less of form than of substance of representation, and thus of rea- 
sonable reliance thereon. If the statute plainly prescribes the 
technique for accomplishing a legal result, you will not get that 
result by estoppel when you have obtained or supplied only partial 
fulfilment of the technical requirements.*** Short of letting limita- 
tions run out, a taxpayer may defer assertion of a meritorious argu- 





106 F.g., Mahoning Inv. Co. v. United States, 3 F. Supp. 622 (Ct. Cl. 1933), 
cert. denied, 291 U. S. 675 (1934), where an authorized agent of both taxpayers 
involved, fully informed as to material facts, in various ways gave the government 
to understand that an assessment would be satisfied if made against the first tax- 
payer. This agent knew that the deficiency was really attributable to the second 
taxpayer and that this taxpayer should have been the one assessed. He meant to 
convey the idea that the second taxpayer agreed to the form of procedure. The 
report does, however, suggest that the government’s action may have been due to 
oversight, although the agent above referred to behaved in such manner as to facili- 
tate the oversight or else make it appear immaterial. It also appears that the Com- 
missioner gave notice and made demand on the first taxpayer after the statute, as 
extended by waiver, had expired. See also Lucas v. Hunt, 45 F.(2d) 781 (C. C. A. 
5th, 1930). The B. T. A. report of this case suggests a state of facts not adequately 
weighed by the C. C. A. I. C. Hunt, 15 B. T. A. 1388 (1929). 

107 Estoppel was sustained in Lucas v. Hunt, 45 F.(2d) 781 (C. C. A. 5th, 
1930) ; estoppel was denied in Helvering v. Brooklyn City R. R., 72 F.(2d) 274 
(C. C. A. 2d. 1934); Brewerton v. United States, 9 F. Supp. 503 (Ct. Cl. 1935) ; 
St. Louis Union Trust Co., 30 B. T. A. 370 (1934); Northport Shores, Inc.; May 
Rogers, both supra note 85. 

108 Botany Worsted Mills v. United States, 278 U. S. 282 (1929). 
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ment, and yet go unestopped.*” This has been held even where 
reversal of position was involved, good faith appearing at all 
times.*° Estoppel cannot be erected on errors of judgment by the 
person asking its benefit.*** Then, of course, there is the doctrine 
already noted, that in general “ estoppel does not support a belated 
assessment merely because the taxpayer has omitted the income 
from his earlier returns and the statute of limitations has barred 
the correct assessment.” **? Here also the law and opinion cases, 
discussed for convenience at an earlier point, should again be men- 
tioned, but still, we feel, with some skepticism."** It seems pretty 
obvious that a surety, or any third party, may not be estopped by 
the mistakes of taxpayer and collector, or any other independent 
bunglers.*** Equally it would seem that representations to a state 
government, applicable solely to matters between taxpayer and 
state, should not serve to found a federal tax estoppel.***® But this 
has been otherwise declared in a case carelessly misapplying an 
earlier and quite defensible decision.**® 





109 Essex Coal Co. v. Commissioner, 39 F.(2d) 892 (C. C. A. 6th, 1930), 
rev’g 12 B. T. A. 994 (1928) ; Central Market Street Co., 25 B. T. A. 499 (1932) (ap- 
peal to C. C. A. 3d pending). 

110 Ohio Brass Co., 17 B. T. A. 1199 (1929); Tide Water Oil Co., 29 B. T. A. 
1208 (1934). 

111 Hamilton Web Co. v. Page, 8 F. Supp. 626 (D. R. I. 1934). Cf. Mary 
K. Dulin, 25 B. T. A. 1259 (1932), order set aside and cause remanded, 70 F.(2d) 
828 (C. C. A. 6th, 1934), where taxpayer had a choice between the fiscal year 
basis and the calendar year basis, but employed a hybrid method, and suffered 
double taxation in the ultimate straightening-out process. 

112 Sugar Creek Coal & Mining Co., 31 B. T. A. 344, 348 (1934). Cf. Phoenix 
Ins. Co., 29 B. T. A. 291, 296 (1933), where the dispute was about an improper de- 
duction, and the return had made inferential disclosure; Jamieson v. United States; 
Salvage v. Commissioner, both supra note 47.. J. C. Nichols Land Co. v. Com- 
missioner, 65 F.(2d) 437, 438 (C. C. A. 8th, 1933), and Mt. Vernon Trust Co. v. 
Commissioner, 75 F.(2d) 938 (C. C. A. 2d, 1935), present the converse proposition 
by refusing to estop the Commissioner because he accepted returns on an erroneous 
basis in previous years. This last pair of cases involves double tax, on which see 
note 150, infra. Cf. Mary K. Dulin, supra note 111. 

113 See pp. 1304-06, supra. 

114 Brewerton v. United States, 9 F. Supp. 503 (Ct. Cl. 1935). Contrast the 
case of a donee aiter Dec. 31, 1920, where the donor has got himself estopped as to 
basis. Suggested but not decided by Jamieson v. United States, D. Mass., March 20, 
1935- 

115 But of course they are extrajudicial admissions, and thus may have evi- 
dentiary value in the federal litigation. 

116 Colorado Life Co., 29 B. T. A. 950 (1934), where a representation made 
to state insurance authorities was switched over into a federal tax dispute. The 
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C. Change of Position 


The final element of estoppel is detrimental change of position. 
In our cases this is most commonly illustrated by the Commis- 
sioner’s acquiescence in the running of the Statute of Limitations 
on assessment, collection, or both.*** But other commitments than 
this typical one will of course suffice. At least once, abandoning a 
penalty claim and expending large sums in preparing the govern- 
ment’s case for trial have seemed important to the court.*** It is 
arguable, however, that the notion of detriment here involved con- 
notes irreparability, and that estoppel should not operate if the 
taxpayer can and will restore the status quo. When Doe stands 
idly by while Roe sells Robinson a horse really belonging to Doe, 
we do not believe that Doe can get the horse back simply by making 
Robinson whole for the consideration paid. But tax estoppels 
are usually different. Money is the only commodity involved. 
Suppose Doe finds that he was all wrong in claiming a 1929 deduc- 
tion for an allegedly bad debt which was fully paid in 1934, and 
offers, despite the Statute of Limitations, to recompute his tax for 
1929 without the deduction, in consequence avoiding addition of 
the sum collected to 1934 gross income. It seems fanciful to think 
of the government as having made advantageous purchase of Doe’s 
deduction instead of Doe’s horse. So, if Treasury and courts say 
him nay on the proposal above summarized, they must be advanc- 





authority cited was Angelus Bldg. and Inv. Co. v. Commissioner, 57 F.(2d) 
130 (C. C. A. oth, 1932), aff’'g 20 B. T. A. 667 (1930), cert. denied, 286 U. S. 
562 (1932), where (1) the decision actually went on the merits and (2) in- 
volved assertion of estoppel because of invested capital returns to the federal 
government in prior years. Cf. George Drumheller, 27 B. T. A. 209, 215 (1932), 
petition dismissed, 65 F.(2d) 1013 (C. C. A. 9th, 1933). 

117 Grouping the citations would be useless, but it may be worth while to 
point out that in a very important case which split the B. T. A. the crucial ques- 
tion seemed to be whether the taxpayer’s action induced the Bureau to let the 
Statute run out. See Tide Water Oil Co., 29 B. T. A. 1208, 1227 (dissenting opinion 
by Seawell). Cf. Century Electric Co. v. United States, 75 F.(2d) 589, 592 (C.C.A. 
8th, 1935). 

118 Backus v. United States, 59 F.(2d) 242, 257 (Ct. Cl. 1932), cert. denied, 
288 U. S. 610 (1933). But it seems tacitly agreed that taxpayers will not be 
estopped simply because their errors have imposed upon the Bureau an extra 
burden of clerical work. Shaw v. United States, 49 F.(2d) 628, 630 (N. D. II. 
1930). This view is implicit in the form of statutory provisions for refunds and 
credits. 
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ing either (1) some punitive notion, of varying strength perhaps 
according to the tinge of Doe’s culpability in making the original 
claim, or (2) a view that the Bureau should not have to use its 
energy unscrambling such very old eggs. We have no case answer- 
ing this problem.*** It is not necessarily covered by the treatment 
accorded the taxpayer in situations involving elections under mis- 
take, discussed above, because the results there turn in part upon 
definite statutory provisions for refunds and credits. The hypo- 
thetical bad debt case involves neither a refund nor a credit. 
Judicial discussions of change of position in tax controversies are 
very unsatisfactory. Often the matter is not mentioned by opin- 
ions, and inadequately covered by statements of facts. In some of 
these instances, detrimental changes may reasonably be inferred.*”° 
In others, it seems tolerably clear that decisions against estoppel 
might have been further buttressed,’** or decisions for estoppel 
undermined,’*? by emphasizing an apparent absence of any detri- 
ment. Sometimes inferences fail, and a guess either way seems 
equally unsound. Recurring to the question of burden of proof, 
we assume that those asserting estoppels must affirmatively estab- 
lish change of position. Hence in these balanced situations the 


asserters should not prevail, except on the merits. But the deci- 


sions are rather confusing.*** 





119 In Stevens Mfg. Co. v. United States, 8 F. Supp. 720 (Ct. Cl. 1934), the 
taxpayer was willing to open up part only of its earlier tax transactions. Newaygo 
Portland Cement Co. v. Commissioner, App. D. C., April 15, 1935, implies that the 
estoppel might have been called off had the taxpayer seen fit to “ surrender the bene- 
fits which came to it by its own mistake.” 

120 Rockwood v. United States, 38 F.(2d) 7o7 (Ct. Cl. 1930); J. O. W. 
Gravely, 29 B. T. A. 29 (1933). Cf. Artemas Ward, Inc., 21 B. T. A. 1096 (1931), 
where estoppel was denied on other grounds. In Avent v. Commissioner, C. C. A. 
5th, March 27, 1935, the government seems to have ignored the necessity of detri- 
mental change of position; but the court pointed out that the taxpayer’s error 
had given more revenue, not less, and denied estoppel. 

121 L. Loewy & Son, Inc. v. Commissioner, 31 F.(2d) 652 (C. C. A. 2d, 1929); 
Good Mfg. Co.;15 B. T. A. 583 (1929). 

122 Colorado Life Co., 29 B. T. A. 950 (1934). Cf. Matthews, dissenting, in 
George Drumheller, 27 B. T. A. 209, 214 (1932), petition dismissed, 65 F.(2d) 1013 
(C. C. Az oth, 1933). 

123 United States Trust Co. of New York, 13 B. T. A. 1074 (1928) (a 
strong case) ; Lillian J. Savage, 31 B. T. A. 633 (1934). But see R. L. Wheelock, 
28 B. T. A. 611, 616 (1933) (dealing with depreciation) ; Lake View Trust and 
Sav. Bank, 27 B. T. A. 290 (1932) (dealing with bad debts). Cf. Esperson v. 
Commissioner, 49 F.(2d) 259 (C. C. A. 5th, 1931), af’g 13 B. T. A. 596, 604-09, 
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This topic furnishes occasion for opening a matter further de- 
veloped under our next heading — namely, the effect of involving 
two or several taxable entities in situations of the type being ex- 
amined. Usually, of course, detriment to the government in its 
dealing with one taxpayer does not estop another taxpayer.’** For 
example, suppose an individual controls a corporation which has 
succeeded to his business. By carelessness or misinterpretation 
of an obscure statutory provision, the individual causes the cor- 
poration to include in its gross income certain receipts properly 
taxable to him. The corporation passes into control of others. 
Then the Commissioner discovers a deficiency, properly payable 
by the individual, but proposes in the name of estoppel to load it 
on the corporation. Denying the estoppel seems an act of practical 
justice unless peculiar facts appear.” The principle of separate 
entity may work the other way around. Suppose corporation A, 
subsidiary to corporation B, pays a tax assessed to B. If the 
Commissioner claims an estoppel when A and B seek to recover 
the payment, he may in addition urge effectively that B should be 
counted out because none of B’s money was used.*** But compare 
a case where a tax was erroneously paid on behalf of a defunct 
corporation, yet the voluntary association succeeding the corpora- 
tion should have paid a tax at least as large. The equality of obli- 
gation served to bolster an “ estoppel ” when refund of the pay- 
ment was sought.**” This is calculated to arouse little disapproval 
and can be harmonized with the two preceding cases. In two 
other controversies, though, the Board of Tax Appeals and the 





613-14 (1928), cert. denied, 284 U.S. 658 (1931) (estoppel against the government 
denied). Washington Market Co., 25 B. T. A. 576 (1932), may be sound, but 
needs more explanation. 

124 Nor should detriment to one taxpayer in dealing with the government 
enable another taxpayer to claim an estoppel. See T. L. Talley, 22 B. T. A. 712, 
717 (1931), where for 1922 X, Y, and Z paid tax as partners. After it was too 
late for X and Y to get refunds, the Commissioner correctly ruled that there was 
no partnership and asserted a deficiency against Z. Held that the Commissioner 
was not estopped to enforce this deficiency. Cf. Oilbelt Motor Co., 16 B. T. A. 
831 (1929). 

125 Artemas Ward, Inc., 21 B. T. A. 1096 (1931). But contrast the case of a 
donee after Dec. 31, 1920, supra note 114. 

126 Mahoning Inv. Co. v. United States, 3 F. Supp. 622 (Ct. Cl. 1933), cert. 
denied, 291 U.S. 675 (1934). 

127 Rockwood v. United States, 38 F.(2d) 707 (Ct. Cl. 1930). 
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court played the situation both ways against the taxpayers. The 
earlier case involved a husband and wife who owned real estate 
in tenancy by the entirety. The husband died, and the Commis- 
sioner compelled his widow as executrix to include the full value 
of this realty at his death for federal estate tax. It was assumed 
by the Board of Tax Appeals that no part of the value was properly 
taxable in this way.’*® Subsequently the widow sold the realty, 
and claimed as her basis the value used for estate tax purposes. 
Estoppel of the government was denied, partly because estate 
and widow were different taxable entities.**° Almost certainly, 
though, the widow at least shared in her husband’s residuary 
estate, and so there was some degree of identity of interest. The 
later case involved devolution of a business originally belonging to 
X and Y aspartners. X died in 1922, leaving his share of the busi- 
ness to Y and Z. For 1922 Z made or joined in returns as a part- 
ner. When in 1927 the Commissioner asserted a deficiency for 
1922, Z was held estopped to deny partnership, the opinion arguing 
that had half the 1922 business income been originally attributed to 
X’s estate, that entity would have paid an equivalent tax of which 
part would have been deducted from Z’s interest in the estate.**° 
Well and good, but why not give the widow in the earlier case ad- 
vantage of her coincidence of interest with the husband’s estate? *** 


III. GENERAL EQUITABLE PRINCIPLES 


Transition from estoppel to consideration of general equitable 
principles is very easy. Our preceding section has had nothing to 
do with the rigid common-law estoppels by judgment, by deed, or 
by other solemn act of notoriety.*** Ifa name be important, we 
have been dealing with equitable estoppel, an elastic doctrine 
“ resorted to at a very early period [by the courts of common law] 





128 But cf. Tyler v. United States, 281 U. S. 497 (1930); Third Nat. Bank & 
Trust Co. v. White, 287 U. S. 577 (1932). 

129 Elizabeth W. Boykin, 16 B. T. A. 477 (1929). It should be remembered that 
if the sale had occurred just before the husband’s death, the stepped-up valuation 
could not have been employed in calculating gain or loss. 

130 Haag v. Commissioner, 59 F.(2d) 514, 515 (C. C. A. 7th, 1932). 

131 Tt should be added that Lang v. Commissioner, 289 U. S. 109 (1933), up- 
rooted the foundation for the interrogative comment in the text. 

1382 See Horn v. Cole, 51 N. H. 287, 290-91 (1868). 
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to strengthen and lengthen their arm. . . .”*** “It,” said Swayne, 
J., ‘not unfrequently gives triumph to right and justice where 
nothing else could save them from defeat.” *** This is virtuous 
equitable talk. Moreover, as already intimated, continuity of 
factual situation further facilitates the transition. Thus: 

A widow, having become sole beneficiary of her husband’s testa- 
mentary trust by surrendering or waiving her common-law or 
statutory rights in his estate, received from the trustees certain 
payments of trust income in 1928. She duly filed a federal income 
tax return for that year, but did not include therein her receipts 
from the trust. This was correct under decisions **° and Treasury 
practice treating the widow as a purchaser, not taxable on what the 
trust paid her until she had recovered the value of the rights she 
had surrendered. The Treasury, however, sought to avoid entire 
loss of tax by rejecting the trust’s claim to deduct from gross in- 
come the remittances to the widow. The result was a deficiency 
assessment, paid under protest by the trust in 1931. Presumably 
the trustees deducted this payment from their remittances to the 
widow that year. In 1933 the Supreme Court of the United States 
disapproved the “ purchaser for value ” idea, stated that such pay- 
ments to widows were taxable, and held that the trusts from which 
the payments came were entitled to the deduction which the Treas- 
ury strove to deny them.*** Meanwhile the Statute of Limitations 
had run against a deficiency assessment upon the particular widow 
whose fortunes we are following. Her husband’s testamentary 
trustees were held entitled to judgment for the deficiency assess- 
ment they had paid.**” 

188 Bacon, V. C., in Keate v. Phillips, 18 Ch. D. 560, 577 (1881), speaking with 
some asperity in apparent resentment at clumsy legal poaching on equitable preserves. 

134 Morgan v. Railroad Co., 96 U. S. 716, 720 (1877). The opinion continues: 
“Tt proceeds upon the ground that he who has been silent as to his alleged rights 
when he ought in good faith to have spoken, shall not be heard to speak when he 
ought to be silent. . . . He is not permitted to deny a state of things which by his 
culpable silence or misrepresentations he had led another to believe existed, and who 
has acted accordingly upon that belief.” Rhetorically, and perhaps substantially as 
well, the learned Justice’s exposition is a considerable improvement upon ours of 
Pp. 1294, supra. 

135 Warner v. Walsh, 15 F.(2d) 367 (C. C. A. 2d, 1926); United States v. 
Bolster, 26 F.(2d) 760 (C. C. A. 1st, 1928), Note (1929) 59 A. L. R. 496; Allen v. 
Brandeis, 29 F.(2d) 363 (C. C. A. 8th, 1928). 

136 Helvering v. Butterworth, 290 U. S. 365, 369 (1933). 

187 Stone v. White, 8 F. Supp. 354 (D. Mass. 1934). 
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Spell out the effect: Presumably the trustees were bound to and 
did pass the refund along to the widow as deferred net income. 
Presumably she returned it for income tax as of the year she re- 
ceived it.** This gives the Federal Government something for its 
trouble, but by no means the full tax it should have had. The bene- 
ficiary gets a windfall because the Commissioner was not astute 
enough to hold open his claim against her.**® Again the technical- 
ity of separate taxable entities defeats fundamentally correct dis- 
tribution of the revenue burden.**° Yet between this trust case 
and the partnership case described at the close of the section on 
estoppel,*** which ended in a government victory, the essential 
difference is slight. There the taxing authorities were able to rely 
on a representation as well as on unjust enrichment; here, although 
no misrepresentation or other culpable conduct could be charged 
to either taxpayer,’** unjust enrichment was present in full force.*** 





188 The wording of the Revenue Act of 1934, §162(b), 48 Srat. 728, 26 
U.S. C. A. § 5162 (1934), perhaps leaves room for some slight technical argument 
about this, but on the merits the course above suggested seems correct. 

189 He would also have needed the patience of Job and the obstinacy of a mule, 
for the lower federal courts were against him and the Department of Justice gave 
him no encouragement. 

140 United States Paper Exports Ass’n v. Bowers, 6 F. Supp. 735, 739 (S. D. 
N. Y. 1934), works the maladjustment out more explicitly, and reaches a like re- 
sult. The printed statement of this case leaves much to be desired, but the develop- 
ment of events seems to have been as follows: (1) corporation T1, active during the 
first half of 1918, was absorbed by corporation T2 on June 29, 1918; in 1919 T2 
filed a consolidated return on behalf of itself and Tz for the whole year 1918; the 
Commissioner insisted upon a separate return from 71 for the part of 1918 pre- 
ceding the affiliation, and taxed Tr thereunder; the Commissioner made a refund to 
T2 with respect to what he regarded as improper inclusion in the consolidated return 
of T1’s pre-affiliation income; the court held that Tz had been unlawfully compelled 
to file a separate return, and allowed recovery of the tax paid thereunder, although it 
was evident that as T2 or its stockholders owned all the stock of Tz, the benefit of 
this recovery flowed ultimately to those who received the benefit of the previous re- 
fund. Cf. American Paper Exports, Inc. v. Bowers, 54 F.(2d) 508 (C. C. A. 2d, 
1931). Contrast Rockwood v. United States, 38 F.(2d) 707 (Ct. Cl. 1930). In the 
widow-trust cases, the government is now working on a theory of “ recoupment ”, 
but without much straw to make its bricks. 

141 See p. 1318, supra. 

142 In a way, the difference is even slighter than the foregoing text indicates. 
The partnership case was carried to the B. T. A. on a deficiency assessment. Thus 
the government was trying to get money into its treasury, and had to take the in- 
itiative. The testamentary trustees for the widow’s benefit, on the contrary, were 
seeking to get money out of the treasury, and so were forced to pull the laboring oar. 

148 Cf. Oilbelt Motor Co., 16 B. T. A. 831 (1929), where corporations X and Y 
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And we shall see immediately that unjust enrichment has been 
given marked importance in these tax controversies. 


A. “ Assumpsit of an Equitable Nature” 


An action for recovery of taxes paid “ is a suit for money had 
and received, equitable in its nature and grounds. It proceeds 
upon the principle that, where one person has received money or 
its equivalent under such circumstances as [sic] that ex aequo et 
bono it belongs to another, and that in equity and good conscience 
he ought not to retain it, he will not be allowed to do so.” *** The 
converse is equally true — no equity, no recovery. That converse 
proposition has lately acquired much importance as a factor in 
solving the problem of illusory opportunity. Bureau officials have 
long been accustomed to claims for refund or credit against which, 
but for the Statute of Limitations, the Treasury might have as- 
serted set-offs or counterclaims. As recently as 1922 an adminis-. 
trative ruling conceded the government’s helplessness under these 
conditions.**° But Lewis v. Reynolds,*° a case which bids fair 
to become famous, changed all this. Its story is simple. The 
Commissioner improperly disallowed a deduction claimed for 


1920, assessed and collected a consequent deficiency, and, in con- 
nection with his rejection of the claim for refund after the Statute 
had run on further deficiency assessment, set out a revised compu- 





claimed affiliation in 1920, X being the parent corporation to which Y contributed 
its share of tax; X paid tax for 1920 on the affiliated basis. After affiliation ended, 
X claimed, received, and kept a refund on the ground that there had been no 
affiliation in 1920. X also kept Y’s contribution to the 1920 tax. Later the Com- 
missioner reversed himself, deciding that the two had been affiliated in 1920, and as- 
serted against Y a deficiency because of the refund to X. Held that while the Com- 
missioner might thus reverse his ruling, Y was entitled to credit for its contribution 
to X, this contribution in the very case happening to exceed the asserted deficiency. 
Two members dissented on the credit point. See also J. A. Folger & Co., 27 B. T. A. 
1, 8 (1932); Trahern Pump Co., 27 B. T. A. 363, 369 (1932). 

144 Hartwell Mills v. Rose, 61 F.(2d) 441, 443 (C. C. A. 5th, ro32). It is per- 
haps superfluous to add that this modern federal court owes a debt to Lord Mans- 
field for his early exposition of the general doctrine. Moses v. Macferlan, 2 Burr. 
1005 (1760). See also J. W. Carter Music Co. v. Bass, 20 F.(2d) 390, 391, 393 (S. 
D. Tex. 1927) ; Howbert v. Norris, 72 F.(2d) 753 (C. C. A. roth, 1934). Cf. Klotz 
v. United States, 9 F. Supp. 618 (Ct. Cl. 1935). 

145 L. O. 1095, I-r Cum. Bull. 313, a good discussion, put partly on the familiar 
“statute of repose” ground, partly on the ground of lack of mutuality. 

146 284 U.S. 281 (1933). 
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tation for 1920 showing liability in excess of the total sums there- 
tofore exacted. Denying the taxpayer recovery of the erroneous 
deficiency paid, Mr. Justice McReynolds said, 


“ While the statutes authorizing refunds do not specifically empower the 
Commissioner to reaudit a return whenever repayment is claimed, au- 
thority therefor is necessarily implied. An overpayment must appear 
before refund is authorized. Although the statute of limitations may 
have barred the assessment and collection of any additional sum, it does 
not obliterate the right of the United States to retain payments already 
received when they do not exceed the amount which might have been 
properly assessed and demanded.” *47 


Possible development of this case is speckled with question 
marks. It ought, under appropriate conditions, to work as much 
for the taxpayer as against him. Even before the decision, a 
General Counsel’s Memorandum indicated that items which de- 
crease, as well as those which increase the tax should be consid- 
ered.*** The most definite judicial utterance is Bull v. United 
States,'*® where the Supreme Court of the United States reversed 
a judgment of the Court of Claims preventing a taxpayer’s recovery 
based upon crediting against an income deficiency the amount of 
an overpayment with respect to which it was too late to file claim 
for refund or credit. The reasoning is that although the taxpayer 
could not effectively assert this barred claim in an action brought 
by himself, he should have its benefit in the particular proceeding 
“ since it was actionable and not barred in 1925 when the Govern- 
ment proceeded against him for the collection of income tax.” And 
there is talk to the effect that it would be “‘ against morality and 
conscience ” for the United States to retain the overpayment and 
on top of that collect the entire deficiency. Curiously enough, the 
opinion does not cite Lewis v. Reynolds.**° 





147 284 U. S. at 283. And see United States v. Memphis Cotton Oil Co., 288 
U. S. 62, 70 (1933). 

148 G. C. M. 9800, X-2 Cum. Bull. 271, 274. 

149 55 Sup. Ct. 695 (1935). 

150 Observe that no extension of Lewis v. Reynolds which is to be reasonably an- 
ticipated will solve cases where the Revenue Acts contemplate double taxation of 
the same income to the same person. Cf. Tull & Gibbs, Inc. v. United States, 48 
F.(2d) 148 (C. C. A. 9th, 1931), with which should be read Revenue Act of 1928, 
§ 705, 45 Strat. 881, 26 U.S. C. A. § 2705 (1928), and Revenue Act of 1934, § 44(c), 
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The Bull case at least partially answers another question, 
namely: Assuming that the mutual account between Treasury and 
taxpayer is opened for the particular kind of tax in the same 
year,’** how about (1) letting a taxpayer sued for the amount of 
an illegal refund *** offset a claim on the repudiated gold clause of 
a Liberty bond; or (2) letting the Treasury block refund of estate 
tax by digging up, say, an outlawed contemporary income tax de- 
ficiency? What had happened to executor Bull was that in 1921 
he had paid estate tax under a computation including an item de- 
cided ultimately to have been a matter of income to the estate and 
not of capital passing by the death. Also in 1921 the estate paid 
income tax for 1920 (the year of decedent’s death), not including 
in the return the item just mentioned. In 1925 the Commissioner 
claimed that the item should have been included as income, and 
asserted a deficiency which was paid in 1928. Then followed a 
claim for refund, its refusal, the unfavorable decision by the Court 
of Claims, and the reversal by the Supreme Court. This may mean 
that the principle of Lewis v. Reynolds covers all types of tax lia- 
bility, at least so far as the taxes involved became due on account of 
events in a single calendar or fiscal period and also, perhaps, were 
all payable in one calendar or fiscal period. But it should be re- 
marked that the Bull opinion hammers away on the point that the 
taxpayer had such a claim as might “ be used by way of recoup- 
ment and credit in an action by the United States arising out of the 
same transaction ” (italics supplied) ; also that the counter demand 
might be asserted “ because recoupment is in the nature of a de- 
fense arising out of some feature of the transaction upon which the 
plaintiff’s action is grounded. Such a defense is never barred by 
the statute of limitations so long as the main action itself is timely.” 





48 Stat. 695, 26 U.S. C. A. § 5044(c) (1934), on installment sales; but see Revenue 
Act of 1934, § 42, 48 Star. 694, 26 U.S. C. A. § 5042 (1934), and U. S. Treas. Reg. 
86, Art. 41-2; also Nat. Bank of S. C., 10 B. T. A. 642, 645-46 (1928), rev’d, 36 
F.(2d) 1013, 1014 (App. D. C. 1929) ; Western Exchange Bank, 12 B. T. A. 66, 67 
(1928). Neither, we suppose, will it solve cases where A pays tax on income later 
decided to have been taxable to B, and collection is sought from B after the Statute 
has run on any recovery by A; see pp. 1317 et seq., supra. 

151 American Security & Trust Co. v. Tait, 5 F. Supp. 337, 344 (D. Md. 1933), 
with which should be read B. F. Saul, 4 B. T. A. 639, 641 (1926) ; and see Houston 
Production Co. v. United States, 4 F. Supp. 715 (S. D. Tex. 1933). 

152 See cases cited at end of note 75, supra; cf. Burnet v. Porter, 283 U. S. 230 


(1931). 
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We must further ask ourselves (3) what will happen if the 
Treasury seeks to bar or reduce an income tax refund for 1930 by 
invoking an outlawed income tax deficiency for 1929 or 1931.*** 
The government has argued in some recent briefs for a favorable 
answer to this question. Part of the reply is obvious enough. Start 
jumping the boundaries of the very year to which the refund claim 
applies, and there will be no stopping point short of the extreme 
temporal limits of financial relations between taxpayer and gov- 
ernment. Such acrobatics outrage conventional notions of legal 
repose. 

Arguing more closely, there is for income tax purposes a definite 
concept of chopping the taxpayer-Treasury account into one-year 
lengths. The fixed time interval gives comparative constancy to 
federal revenue. Of course, the tax is not on gross income, but on 
net income. To calculate net income, many factors must be con- 
sidered and combined. If any factor has been wrongly handled, 
the whole calculation must be made again. When recalculation 
is required, by either refund claim or assertion of deficiency, it 
ought to be as nearly correct as possible. The Statute of Limita- 
tions forbids collection of more tax or allowance of further refund, 
or anything equivalent thereto, but not exact recalculation. Mere 
recalculation suffices within the limits of one twelve-month unit. 
It does not suffice when a tax obligation for one such unit is sought 
to be controlled by an outlawed tax obligation for another like 
period. Under those conditions, off-set is necessary, and off-set is 
equivalent pro tanto to collection or refund. Does the Bull case 
condemn this argument to failure? 

A subordinate but highly practical question relates to adminis- 
trative facilities for managing proceedings of the kind just sug- 
gested. There are already provisions and arrangements for apply- 





153 Booth, C. J., in Naumkeag Steam Cotton Co. v. United States, 2 F. Supp. 
126, 137 (Ct. Cl. 1933), cert. denied, 289 U.S. 749 (1933), assumed the propriety of 
procedure like (3) in the text. But he gives no analysis. Nothing of this sort has 
been done in the converse case where a taxpayer would be aided. Bigelow v. Bowers, 
5 F. Supp. 346 (S. D. N. Y. 1933), aff'd, 68 F.(2d) 839 (C. C. A. 2d, 1934), cert. 
denied, 292 U. S. 656 (1934); Mary K. Dulin, 25 B. T. A. 1259 (1932) (taxpayer 
may have deserved what happened to her) ; Sivley v. Commissioner, 75 F.(2d) 916 
(C. C. A. oth, 1935); cf. Revenue Act of 1934, § 272(g), 48 STAT. 742, 26 U. S.C. A. 
§ 5272(g) (1934); Jules Omar Cole, Ex’r, 13 B. T. A. 1310, 1314 (1928); Hans 
Pederson, 14 B. T. A. 1089, 1118 et seg. (1929). Noyes v. United States, 55 F.(2d) 
870 (C. C. A. oth, 1932), and Standard Oil Co. v. United States, 5 F. Supp. 976 (Ct. 
Cl. 1934), are not in point because the Statute had not run. 
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ing overpayments of federal taxes against taxes due from the same 
taxpayers,’* and also for applying judgment claims against the 
United States toward satisfaction of the government’s claims 
against the judgment creditors.***° Study might be necessary to 
determine the adequacy of present legislation and working staff 
to carry an extra load of a somewhat different nature. As for the 
courts, it is to be hoped that they will cast the burden of proof 
upon that party to tax refund litigation who relies on an outlawed 
claim. 

There remain some simpler miscellaneous considerations. Al- 
though a tax imposed was illegal, the taxpayer has been denied re- 
covery when under a proper theory of taxation a greater sum was 
due but uncollectible by reason of the statutory bar.*** In cases 
where taxes intrinsically due and owing have been collected with- 
out assessment or pursuant to irregular assessment or other irregu- 
lar procedure, taxpayers have failed to recover.’ All this seems 
well enough. Tax law will not suffer by sloughing off a few tech- 
nicalities. 

B. Acceptance of Benefits 


In Stevens Mfg. Co. v. United States *°* the Court of Claims re- 
cently emphasized by quotation a previous statement of principle: 
“The doctrine of equitable estoppel, or more properly as we think 
quasi estoppel, is gradually being extended by the modern courts 
to prevent a wrong being done ‘ wherever, in good conscience and 
honest dealing,’ a party ought not to be permitted to repudiate his 
previous statements and declarations.” *°® Not a few present-day 
American lawyers received an important part of their schooling 
from an emphatic professor who thundered at them: “ That word 





154 Revenue Act of 1934, § 322(a), 48 STAT. 750, 26 U.S. C. A. § 5322(a) (1934); 
U.S. Treas. Reg. 86, Arts. 322-1 et seq. 

155 4” Strat. 1516 (1933), 31 U.S. C. A. § 227 (1934) ; cf. 33 Stat. 41 (1904), 31 
U.S. C. A. § 228 (1927); 42 Srat. 24 (1921), 31 U.S. C. A. § 71 (1927); 42 Star. 
23 (1921), 5 U.S. C. A. §$ 82 (1927). 

156 Eaton v. White, 4 F. Supp. 545 (D. Mass. 1933), rev’d on other grounds, 
70 F.(2d) 449 (C. C. A. 1st, 1934). 

157 Bailey v. Railroad Co., 22 Wall. 604, 639-40 (U. S. 1874); American Se- 
curity & Trust Co. v. Tait, 5 F. Supp. 337 (D. Md. 1933) ; Thomaston Cotton Mills 
v. Rose, 62 F.(2d) 982, 983 (C. C. A. 5th, 1933), cert. denied, 289 U.S. 754 (1933). 
Cf. note 56, supra. 

158 8 F. Supp. 720 (Ct. Cl. 1934). 

159 Jd. at 723. 
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‘quasi ’ is a refuge for feeble minds! ” Certainly it is a feeble reed 
for anybody honestly trying to explain results.» Can we not im- 
prove upon it? 

To begin with, examine the facts of the Stevens case. The tax- 
payer and Commissioner came into controversy as to whether the 
former should make returns on the calendar or fiscal year basis. 
The original returns had been on the former basis, but when the 
question of liability for 1921 was carried to the Board of Tax 
Appeals, the taxpayer obtained a decision that the fiscal year fur- 
nished the proper basis. The Commissioner then proceeded to 
review tax liability for the period 1916-1920, and ultimately pro- 
duced a statement showing overassessment for 1916 and 1918, 
deficiencies (smaller in the aggregate) for 1919 and 1920, and no 
change for 1917. He proposed a comprehensive settlement. The 
taxpayer consented to the deficiencies, ratified the statement of 
overassessments, stated that the case might be entirely closed, 
and accepted a refund of the net amount shown due. Later, when 
the Statute of Limitations had run on 1916-1918 and 1921, and 
indeed on 1920 except for the taxpayer’s willingness not to press 
that point as to this year, the taxpayer sought to contend before 
the Court of Claims that the assessed deficiencies for 1919 and 
1920 should be refunded, because the proper basis for returns had 
been the calendar year. The court dismissed the petition without 
going into the merits of the fundamental question. This seems 
to us perfectly defensible, without searching the cloudy realms of 
“more properly as we think quasi estoppel”. There was an 
informal contract of settlement, possibly express, at least reason- 
ably implied in fact, adequately supported by obvious considera- 
tion, which can be phrased in terms of detriment or benefit accord- 
ing to taste. Involved in this contract was a release and discharge 
of any claim like that the taxpayer ultimately tried to assert. 
Other compromise or settlement cases yield similarly to analy- 
sis,**’ and frank talk of “account settled” is sometimes em- 
ployed.** We have already referred critically to the loose lan- 





160 See Reynolds v. Gnichtel, 1 F. Supp. 606, 608 (D. N. J. 1932); Backus 
v. United States, 59 F.(2d) 242 (Ct. Cl. 1932), cert. denied, 288 U. S. 610 (1933) ; 
Atkinson v. United States, 4 F. Supp. 398, 401 (D. Minn. 1933), aff'd, 73 F.(2d) 
214, 217 (C. C. A. 8th, 1934); First Nat. Bank of Beaver Falls v. United States, 
8 F. Supp. 484, 487 (Ct. Cl. 1934). 

161 F.g., Atkinson v. United States; First Nat. Bank of Beaver Falls v. United 
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guage of R. H. Stearns Co. v. United States, and perhaps should 
here sketch its complicated facts. The case pivoted on a deficiency 
assessment made in 1923. The Statute of Limitations, as ex- 
tended, was due to run out April 1, 1924, but the taxpayer, before 
the assessment, had executed and filed a waiver carrying through 
to March 1, 1925. After the assessment, the taxpayer claimed 
overpayments and asked that they be determined and set off 
against the deficiency. The Commissioner deferred collection 
until after April 1, 1924, and at the end of June allowed over- 
payments to an amount somewhat less than the deficiency, trans- 
mitting a certificate to the taxpayer, and applying the over- 
payments against the deficiency. Before the close of 1924 the 
taxpayer paid the residue of the deficiency. Discovering in 1930 
that the Commissioner had not signed the waiver prior to that very 
year, the taxpayer sought to recover the amount of the over- 
payment credited against the deficiency after April 1, 1924. The 
taxpayer’s case was highly technical, and without statutory assist- 
ance might well have been defeated by the equitable assumpsit 
doctrine above discussed. But it did have very precise statutory 
assistance,’® and the court grasped every straw.*** The argument 
of the opinion commences in a vein perfectly suitable to implied 
contract,’® dodges the statutory provisions by urging that they 
apply only to credits made without taxpayers’ request,*** swings 





States, both supra note 160; Mills v. United States, 9 F. Supp. 508, 511 (Ct. Cl. 
1935); American Steam Conveyor Corp. v. United States, Ct. Cl., April 8, 1935. 
The term is traceable to R. H. Stearns v. United States, 291 U.S. 54, 66 (1934), and 
thence to Lockwood v. Thorne, 18 N. Y. 285, 292 (1858). 

162 291 U. S. 54 (1934) ; see note 54, supra. 

163 Revenue Act of 1928, § 609(a), 45 Strat. 791, 26 U. S. C. A. § 2609(a) 
(1928): “ Any credit against a liability in respect of any taxable year shall be void 
if any payment in respect of such liability would be considered an overpayment 
under section 607.” Section 606: “Any tax... assessed or paid... after the 
expiration of the period of limitation ... shall be considered an overpay- 
ment... .” 

164 The opinion asserts, in addition to the contentions summarized in the text, 
that the taxpayer should lose because the Commissioner could and did informally 
approve the waiver, and because its proceeding was barred by the Statute of 
Limitations. 

165 Which, it will be observed, leaves open a delicate speculation as to just 
how the taxpayer would have behaved in the transaction if it had known that 
the Commissioner had failed to sign the waiver. 

166 See Charles A. Zahn Co. v. United States, 6 F. Supp. 317, 319 (Ct. Cl. 
1934), explaining the Stearns case as requiring the Commissioner to show some 
form of approval by the taxpayer not “ falling short of inducement and request ” 
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back momentarily to the language of implied contract, and then 
slips into the language we have criticized about estoppel, waiver, 
and something “ more nearly ultimate ” than either. We consider 
it unfortunate that if the court felt impelled to argue at all on this 
line it did not stick to comparatively simple and conventional con- 
tract talk.**” 

What bothers government counsel, and perhaps even the Su- 
preme Court as well, is the strong implication of the Botany 
Worsted opinion *** that unless the Treasury carries clear through 
the whole dreary length of a statutory compromise (or in appropri- 
ate cases a closing agreement), good contractual bonds will not be 
riveted. While that hampering influence continues, it may be dis- 
creet to use the language of mystic formulae. But mere words do 
not shake our thesis that to a great extent principles of informal 
contract or contract implied in fact will win deserving cases for the 
government. When the courts go beyond those principles, they 
should stop, look, and listen. After all, the doctrine of considera- 
tion and other prerequisites to binding consensual liability run 
deep into history and have involved sober consideration of human 
nature in commercial transactions. 


C. Mistake 


The field of mistake is a time-honored equitable tilting ground, 
but it must be borne in mind that the law of our topic has had its 
commencement and spread only within very recent years.*® 
There is still perceptible surprise that considerations with an equi- 
table tinge should cut any figure in proceedings of so rigid a nature 
as those having to do with tax administration. Hence the paucity 
of cases under the present heading need occasion no surprise. 





in justification of an otherwise erroneous credit; see also Ventura Consol. Oil 
Fields v. Welch, 6 F. Supp. 327, 331 (S. D. Cal. 1934). 

167 Rather similar comment is applicable to the obscure argument of Petroleum 
Iron Works Co. of Ohio v. United States, 5 F. Supp. 558, 560 (Ct. Cl. 1934), where 
permission to file a claim in abatement was granted “at the earnest entreaty ” of 
the taxpayer before the period of limitation on collection had expired. Cf. 
Commissioner v. Oswego Falls Corp., 71 F.(2d) 673, 677 (C. C. A. 2d, 1934), 
where the taxpayer relied on the fact that the notice of deficiency bore no 
signature; rejection of its claim fits in well with the cases in notes 56 and 157, 
supra, about procedural errors passed without objection. 

168 Botany Worsted Mills v. United States, 278 U. S. 282 (1929). 

169 See Reiling, supra note 11. 
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Most of the existing decisions have close relation to agreements 
under the provision *”° authorizing the Commissioner, with advice 
and consent of the Secretary of the Treasury, to “ compromise any 
civil or criminal case arising under the internal-revenue laws in- 
stead of commencing suit thereon. . . .” *"* Where, by an error of 
fact for which the taxpayer was not personally responsible, a re- 
turn which should have shown no tax liability whatever disclosed 
apparent substantial liability, and the taxpayer under pressure of 
great financial distress compromised an unpaid balance, he recov- 
ered the sum paid under the compromise agreement.’ This is 
the familiar mutual mistake situation for equitable relief. The 
principal argument against the result would seem to be the extra 
special solemnity of compromises with the government. But this 
is a poor argument for an officialdom which talks about assumpsit 
of an equitable nature, and is technically weakened by the com- 
parative wording of the statutory section on compromises and that 
on closing agreements.*** ‘The latter specifies that agreements 
thereunder shall be opened only “ upon a showing of fraud or mal- 
feasance, or misrepresentation of a material fact ”.*** This seems 
to outlaw mere mistake.*** If the same result is desired for com- 


promises, the statute should be changed. Mutual mistake of law, 
needless to say, fares not so well.**° Ina case where later decisions 
showed that the limitation period on collection had run, but the 
taxpayer and Commissioner seem to have believed that it had not, 
and made a compromise, the taxpayer was refused recovery of the 





170 Rev. Star. § 3229 (1875), 26 U. S.C. A. § 58 (1928). 

171 Revenue Act of 1934, $§32r and 322(a), 48 Srar. 750, 26 U. S.C. A. 
$5321, 5322(a) (1934), tend to minimize the independent importance of mistake 
except where cases have been tied down by statutory compromises. As to mis- 
take pure and simple in connection with closing agreements, see note 175, infra. 

172 Morgan v. United States, 8 F. Supp. 746 (Ct. Cl. 1934). Cf. Rockwood 
v. United States, 39 F.(2d) 984 (Ct. Cl. 1930) (mutual mistake — arguably one 
of fact—held to defeat any claim of estoppel); Salvage v. Commissioner; 
Jamieson v. United States, both supra note 47. 

178 Revenue Act of 1928, § 606, 45 SraT. 874, 26 U. S. C. A. $ 2606 (1928); 
see Hering v. Tait, 65 F.(2d) 703 (C. C. A. 4th, 1933). 

174 as Stat. 874, 26 U. S. C. A. § 2606(b) (1928). 

175 Phoenix Ins. Co., 29 B. T. A. 291, 295, 297 (1933); Wolverine Petroleum 
Corp. v. Commissioner, 75 F.(2d) 593, 595 (C. C. A. 8th, 1935) ; G. C. M. 7549, IX-1 
Cum. Bull. 164, 168. 

176 We humbly decline the task of saying exactly what is fact and what is law. 
See the references in note 79, supra. 
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sum paid.’** This seems defensible wherever the object of the 
compromise can reasonably be deemed to include the clearing 
away of legal as well as factual issues. But when the same attitude 
toward mistake of law is carried further,’** good cause exists for 
hesitation. Not only is there the knowledge of dissent both by 
commentators *”® and by some courts **° from the majority atti- 
tude, but also a marked disparity between the litigants. The Bu- 
reau has vastly greater power than an individual taxpayer, and in 
the view of some ought on the average to have more facilities and 
more responsibility for accurate knowledge or forecast of the law. 
This latter view the Bureau does not fully share, having in mind 
past surprises at judicial hands. Still, without utter unreason a 
superficially unsymmetrical rule might develop, giving taxpayers 
relief for material mistakes of law, although denying it to the gov- 
ernment. Mention of this possibility must not be taken as a 
prophecy of likelihood. Quite the contrary! Government, not 
taxpayer, is favored. One further caution is also in order. All the 
foregoing comment assumes mutual mistake. Unilateral mistake 
would — and probably will — raise a new set of questions. 

No discussion of mistake can be satisfactorily comprehensive 
which does not take account of the Statute of Limitations. Nor- 
mally, where money has been paid under mistake of the kind per- 
mitting recovery, the limitation period should commence to run 
when the potential claimant discovers or might by reasonable dili- 
gence have discovered the material error.*** But under our mod- 
ern revenue acts it is usual to provide for assessment and collec- 
tion within designated periods (subject to specified exceptions), 
and for initiation of the credit or refund process within prescribed 
lengths of time from filing return or paying tax.**? These provi- 





177 Hord v. United States; Trumbull Steel Co. v. United States, both supra 
note 102. 

178 See Clift & Goodrich, Inc. v. United States, 56 F.(2d) 751, 752 (C. C. A. 
2d, 1932), cert. denied, 287 U. S. 617 (1932), where Learned Hand, J., remarks 
that “the old notion that a mistake of law will not serve . . . still prolongs its 
discreditable life”; Inland Products Co. v. Blair, 31 F.(2d) 867, 868 (C. C. A. 
4th, 1929) semble; cf. Thompson v. United States, 8 F.(2d) 175, 177 (D. Minn. 
1925) semble. 179 See note 79, supra. 

180 E.g., Northrop’s Ex’rs v. Graves, 19 Conn. 548, 554 (1849); McMurty 
v. Kentucky Cent. R. R., 84 Ky. 462, 464, 1 S. W. 815 (1886). 

181 See LicHTwoop, THE Time Lowit on Action (1909) 239; Story, Com- 
MENTARIES ON EQUITY JURISPRUDENCE (13th ed. 1886) § 15214. 

182 Revenue Act of 1934, §§ 275 et seqg., 322(b), 48 Stat. 745, 26 U. S.C. A. 
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sions are precise and detailed. They leave little room for equitable 
play in the joints, no matter how appealing the situation, and have 
been exploited with stern triumph by both government and tax- 
payers. We suggest consideration of a carefully and, if possible, 
simply worded section to grant a reasonable period for rectification 
of mistakes after they become or ought to become known. This is 
no easy assignment, for the idea of repose in tax matters is genu- 
inely important. 


IV. CoNcLusIon 


This paper is an enforced tribute to human reluctance to let con- 
troversial issues stay settled. Laymen more than lawyers, and 
lawyers perhaps more than judges, but even judges to some extent, 
are moved by the appeal of afterthought and afterdiscovery. It is 
indeed a problem to set acceptable boundary lines between the nor- 
mal and very necessary rule of repose and the scattering conces- 
sions to people with hard cases. Now that such concessions have 
been staked out at so many points in federal tax law, there is sure 
to be continual battling on the edges of elections, Statutes of Limi- 
tations, closing agreements, and compromises, with the second of 
the four constantly providing most grounds for contention. To 
change the figure of speech by recurring to our title, we are sure 
the Treasury will continue to expect, and taxpayers to hope for, 
judicial and administrative aid in getting decent mounts from 
Hobson’s stable. With that end in view, we have run through ex- 
isting authorities and found great confusion and many serious 
practical difficulties. We also find the taxpayer in more need of 
help than is the United States. Our suggestions, offered tentatively 
for consideration and quite without the detailed draftsmanship 
which should accompany confident recommendations for action, 
have been as follows: 

1. As to elections, federal taxpayers should be given consider- 
ably more precise exposition of the choices open to them, and the 
methods and consequences of manifesting those choices.*** 





§§ 5275 et seq., 5322(b) (1934) (income tax) ; Revenue Act of 1926, §§ 310 et seq., 44 
Stat. 9 (elaborate provisions respecting estate tax) ; Rev. Stat. § 3228 (1875), as 
amended, 26 U. S. C. A. § 157 (1928, 1934) (general clause). No effort is made in 
the foregoing sentence to present an exhaustive compilation. See Ordway v. United 
States, 37 F.(2d) 19 (C. C. A. 2d, 1930) ; (1935) 48 Harv. L. Rev. 858 (discussion of 
curious anomaly created by the overlapping of tax laws). 

183 See p. 1288, supra. 
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2. Still speaking of elections, our opinion is that where a federal 
taxpayer seeks out a revenue official one of whose functions is to 
answer questions, gets unsound advice from that official, and in 
consequence makes a damaging choice, the taxpayer ought more 
often to be permitted to revise his choice. This seems different 
from binding the government by the unauthorized act of its agent. 
Consider the doctrine that an estate or agreement may be barred 
from taking effect for failure to comply with a condition pre- 
cedent, although an undertaking to perform the condition would 
have been unenforceable because impossible or illegal.*** 

3. As to the doctrine of estoppel, implied representations call 
for careful scrutiny.** But this is a problem for judicial alertness 
and precision rather than for legislation. 

4. Further on estoppel, legislation is probably needed to un- 
snarl the tangle involving the factors of unwillingness to estop the 
government, representations of law, and representations depend- 
ing upon opinion.**® The form and effect of such legislation 
are doubtful, but it seems reasonable to believe that somewhat bet- 
ter conditions than now exist can be brought about. 

5. Again on estoppel, the question of reliance demands careful 
judicial attention, with burden of proof coming in for particular 
scrutiny.**” 

6. As a last point on estoppel, change of position has not yet 
been fully worked out in the courts and may raise some very 
delicate questions, particularly where two or more associated tax- 
payers are involved.*** This problem of plural legal entities car- 
ries over into the following section on general equitable considera- 
tions. 

7. In respect of general equitable considerations, thorough con- 
sideration and discussion are essential to solve the doubts raised 
by Lewis v. Reynolds, and we have not been able to formulate any 





184 2 Bi. Comm. * ro: “ But if the condition be precedent, or to be performed 
before the estate vests, as a grant to a man that, if he kills another or goes to 
Rome in a day, he shall have an estate in fee; here, the void condition being pre- 
cedent, the estate which depends thereon is also void, and the grantee shall take 
nothing by the grant: for he hath no estate until the condition be performed.” 
An excellent illustration of argument by assertive reiteration! It is hard to argue 
well about many fundamental concepts. Cf. Cooke v. United States, 91 U. S. 389 
(1875); James v. Cortright, 220 Ala. 578, 126 So. 631 (1930), (1930) 5 Ata. L. J. 
293. 185 See p. 1297, supra. 187 See p. 1310, supra. 

186 See pp. 1299 et seq., supra. 188 See pp. 1317 et seq., supra. 
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plan for completely acceptable dealing with the matter of asso- 
ciated taxpayers in this connection.**° 

8. Acceptance of benefits calls for clear thinking and if possible 
considerably clearer language than is being sometimes em- 
ployed.*” 

9. The doctrine of mistake moves within only narrow compass 
in these particular tax controversies. It is likely to develop slowly, 
and for that very reason each case deserves especially close atten- 
tion.’** An obvious question about the Statute of Limitations 
arises. 

We believe that the most important consideration of all is one 
on which neither recommendation nor suggestion, but only a hope, 
can be offered. It is the question of men and attitude. Given a 
technical toy, the American bar and American officialdom have 
shown dangerous inclinations toward playing with it in a fashion 
which leaves discretion, practicality, and fairness pretty far out- 
side the game. Our federal tax scheme has become one of the law’s 
most fearsome technical toys. Its handling requires capability of 
ahigh order. That capability the bar is furnishing quite unevenly. 
Not nearly all federal taxpayers get proper legal advice. Treasury 
representatives may be split for appraisal into administrative and 
legal staffs. The latter staff is good; the former can stand much 
improvement, both individually and in codperative method. The 
United States can fight a tax case before the Board of Tax Appeals 
or in court much better than it handles the preliminary shaping of 
the same controversy. As to attitude, the best bar or the best tax- 
ing unit in the world from a purely technical angle will fail badly 
unless it takes a broad view of its powers and duties, seeing the 
forest as much as it sees the trees. On this aspect, the public re- 
marks of Assistant General Counsel Jackson have been reassur- 
ing.*? These are directed even more to the bar than to the officials 
of his own department, and may well be taken to heart on both 
sides. 

John MacArthur Maguire. 
Philip Zimet. 
Harvarp Law ScHOOL. 





189 See p. 1312, supra. 190 See p. 1325, supra. 191 See p. 1328, supra. 

192 See Jackson, The Bar and the New Deal (1935) 21 A. B. A. J. 93; Jackson, 
Changes in Treasury Tax Policy (1934) 12 Tax Mac. 342; Magill, Trends in 
Revenue Legislation (1934) 12 id. 464, 466; (1933) 4 Mo. Bar J. 138. 
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MODEL CORPORATION ACT * 
I 


HE promulgation of new or revised corporation laws during 
the past few years has stimulated an interest in better organic 
and regulatory legislation for corporations. This article is intended 
as an introduction to comparative corporation law in furtherance 
of that interest. The “ modern ” laws are radically different from 
their predecessors in pattern and content, and exemplify the re- 
sult of careful draftsmanship and scholarly guidance. The pur- 
poses of this article are illustrated in a Model Corporation Act 
following these pages, which has been drafted as a graphic em- 
bodiment of the provisions herein advocated. The Model Corpora- 
tion Act is limited in scope to the share structure and financial 
operations of a business corporation. It is annotated with ref- 
erences to state laws to show the various similarities and differ- 
ences which require consideration before adopting the recom- 
mended provisions. 

Stated capital has been retained by the modern laws and by 
the Model Corporation Act as the basis of the share and financial 
structure of a corporation, including dividends, share purchases 
or redemptions, distributions in partial liquidation, and other 
withdrawals in favor of shareholders. Fundamentally the legal or 
“stated ” capital of today is little more than a refinement of the 
early “ trust fund ” doctrine that the capital of a corporation must 
be held in trust for the benefit of creditors. That “ capital ” has 
been variously defined in terms of property and of consideration 
received for shares issued, but it has for many years served the 
same purposes now ascribed to “ stated capital ” by modern laws. 
It still stands as a margin for the protection of creditors against 





* Grateful acknowledgement is made to Professor Henry W. Ballantine, School 
of Jurisprudence, University of California, for his encouragement and assistance, 
past and present, in the study of corporation law; and to Anson Herrick, Esq., of 
San Francisco, California, for his criticism and suggestions in relevant matters of 
accountancy. 
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withdrawals by shareholders and for the protection of shareholders 
inter sese. 

The more modern laws contain a clear definition of legal or 
stated capital, thereby avoiding the various uncertain terms which 
have led to the confusion of the past, such as “ capital ”’, “ stock ”, 
“ capital stock ”, “ paid-in capital ” and the like. It is now recog- 
nized that stated capital is a monetary amount computed in ac- 
cordance with statutory formulae or fixed by legal definition. In 
composite, modern laws fix the amount of legal or stated capital 
of a corporation at any particular time substantially as follows: 
the sum of (a) the aggregate par value of all issued shares having 
par value; plus (b) the aggregate amount of consideration re- 
ceived for all issued shares without par value, except such part 
thereof (limited by several laws) as may have been allocated to 
paid-in surplus; plus (c) such amounts as may have been trans- 
ferred from surplus to stated capital by voluntary action of the 
board of directors; and plus (d) such amounts as may have been 
transferred from surplus to stated capital upon the issuance of 
shares as a share dividend; less the aggregate amount of any re- 
ductions of stated capitc! previously made in accordance with 
statutory permission. 

It is evident that stated capital may arise from two sources, one 
external and one internal — from consideration received in pay- 
ment for shares issued, and from surplus funds capitalized by 
voluntary action of the board of directors or by the issuance of 
shares as a dividend. Having been established, stated capital 
crystallizes into an amount, a quantum and not a res, which re- 
mains constant unless and until it is increased or reduced in a 
manner expressly required or permitted by statute. The vital 
functions of stated capital are (a) limitations on the creation of 
paid-in surplus and restrictions against its withdrawal for dividend 
or other purposes; (b) restrictions on the applicability of assets 
chargeable against stated capital to the purchase or redemption 
of shares; and (c) restrictions on the distribution of capital surplus 
resulting from a reduction of stated capital. 

Prior to the adoption of the modern corporation laws, which 
constitute the first intelligent statutory treatment of corporate 
finance, the net worth of a corporation was divisible into two dis- 
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tinct parts — one being “ capital stock ” in the sense of a legal 
capital, and the other being surplus. Legal capital in the eyes of 
the law was a limitation which could not be violated by the share- 
holders, whereas the surplus of net worth in excess of capital was 
freely available for dividends and share purchases irrespective of 
whether the financial condition of the corporation warranted any 
such action. Surplus was merely the excess of assets over the sum 
of liabilities plus stated capital, and the law was not concerned with 
such refinements as fixed or current assets, unrealized apprecia- 
tion, depreciation or depletion, long or short term indebtedness, or 
other financial distinctions. There was no necessity in the early 
law for a distinction between paid-in and earned surplus, as the 
usual surplus was in fact an earned surplus. The entire considera- 
tion received for shares was deemed to be stated capital and any 
excess of assets over the sum of liabilities plus stated capital 
was necessarily an accretion or a product of earnings, both of 
which were available for distribution to shareholders as soon as 
realized. 

With the advent of shares without par value provision was 
made for the allocation to stated capital of only a part of the 
consideration received for shares, the balances being credited to 
paid-in surplus. Strangely, no restrictions on the use of paid-in 
surplus accompanied its liberation from stated capital, and it was 
left available for dividends and share purchases in the same man- 
ner as if it had resulted from business earnings. Likewise, no 
minimum limitations were originally placed on the amount of paid- 
in surplus created in that manner to assure the establishment of 
an adequate amount of stated capital. No distinction was made 
between shares with and shares without a redemption clause or 
a distribution preference, thereby permitting the capitalization of 
an amount less than the redemption price or amount of preference. 
It is evident that extensive abuses would flourish under such 
freedom. 

Progress toward more effective restrictions against withdrawals 
prejudicial to creditors and senior shareholders has been substan- 
tially limited in modern laws to bolstering stated capital and to 
imposing specific limitations on or classifications of surplus. One 
of the first corrective steps was based on the premise that paid-in 
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surplus contributed by the shareholders should not be accorded 
the same freedom for distribution as earned surplus. Its avail- 
ability has been limited to specific purposes and its use must be 
accompanied by publicity. The new Illinois law, for instance, 
provides that dividends may be paid out of paid-in surplus only 
upon shares having a preferential right to receive dividends and 
that the source of such dividends must be disclosed to the share- 
holders receiving the same concurrently with payment. Several 
other states have similar laws for the protection of senior shares 
against the withdrawal of paid-in surplus in favor of junior share- 
holders. 

The modern laws also recognize that the expressions “ surplus ”’, 
“earned surplus”, and “ paid-in surplus”, as generally under- 
stood, may be broader than reasonable safety should permit. 
The laws of Delaware and many other states which allow the pay- 
ment of dividends out of any surplus define “surplus ” merely as 
the excess of net assets over stated capital, but the more modern 
laws which retain the surplus standard have undertaken to tighten 
the definition by preventing the payment of dividends out of earn- 
ings or profits not realized or out of values resulting from a revalua- 
tion of assets. Such items cannot be considered in computing net 
assets. The modern laws also give effect to usual accounting prac- 
tices by expressly or impliedly requiring that proper deductions 
and allowances for depreciation and depletion be taken by all 
corporations except those engaged in the exploitation or liquida- 
tion of wasting or specific assets. 

Although a few states still require the capitalization of all con- 
sideration received on the issuance of shares without par value, 
many permit the creation of an unlimited paid-in surplus. The 
modern laws have taken a middle ground and recognize that 
paid-in surplus has a useful function, but that the adequacy of 
stated capital is of primary importance. A number require the 
capitalization of all consideration received for shares having a 
distribution preference; others limit paid-in surplus to the excess 
of consideration over the amount of preference; and still others 
require the capitalization of not less than a fixed percentage, such 
as one half, of the consideration received for shares without par 
value. The fact that each of the modern laws has a different rule 
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is a good indication of the seriousness with which the problem of 
stated capital creation has been approached. It is certainly unwise 
to permit an unrestrained allocation of consideration to paid-in 
surplus, and each attempt to curb the creation of paid-in surplus 
within reasonable bounds, or to restrict the availability for with- 
drawal of such paid-in surplus as may be created, contributes to 
sounder financial management. 

As the full amount of consideration received for shares must 
become either stated capital or paid-in surplus, it appears relatively 
unimportant, so far as distributions to shareholders are concerned, 
whether creditors and senior shareholders are protected by placing 
a minimum limit on the amount of stated capital, or by restricting 
the availability of such paid-in surplus as may be created. But 
paid-in surplus can serve other purposes and should not be released 
from all restraint irrespective of whether it constitutes a large or a 
small portion of the consideration. Paid-in surplus is a semi-rigid 
amount which acts as a margin of net worth for the protection of 
stated capital in a manner similar to the protection of creditors by 
a fixed stated capital. 

In this connection it is interesting to note the attitude of those 
state laws which specifically authorize the payment of dividends 
out of current earnings in spite of an impairment of stated capital — 
a policy of doubtful soundness. Some limit dividends from paid-in 
surplus to shares entitled to preferential dividends, yet permit the 
payment of dividends on both common and preferred shares from 
current earnings after all paid-in surplus has been exhausted. 
What, then, is the true function of paid-in surplus? If the losses 
of one accounting period can be absorbed by paid-in surplus, the 
payment of a dividend out of the net earnings of a subsequent 
accounting period without restoring paid-in surplus is, in effect, 
a dividend from paid-in surplus. None of the modern laws recog- 
nize an “ impairment of paid-in surplus ” similar to an impairment 
of stated capital, or, insofar as the absorbent quality of paid-in 
surplus is concerned, distinguish between operating losses and 
unrealized losses or reductions in value. 

Provision is made in modern laws for the capitalization of sur- 
plus upon the declaration of share dividends. The amount to be 
capitalized on the payment of shares without par value is usually 
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fixed by the board of directors, either in its own discretion or pur- 
suant to a statutory capitalization of an amount “ represented by ” 
or “ attributable to ” the dividend shares. Also, an attempt has 
been made to prevent a dilution of shares without the consent of 
the holders of such shares by providing that no dividend payable in 
shares of any class shall be paid to shareholders of any other class 
without the vote of the shareholders of the class issued as a divi- 
dend. This provision is too narrow and fails to recognize that a 
share dividend may occasion a realignment of shares. A distinc- 
tion should also be made between shares with and shares without a 
distribution preference, and between dividends payable by single- 
class corporations and dividends payable by corporations having 
two or more classes of shares. The Model Corporation Act treats 
all share dividends as a readjustment of shares similar to an amend- 
ment of the articles. In conformity with this policy surplus need 
not be capitalized on a single class dividend, and the vote or d 
consent of shareholders is necessary for the authorization of all | 
dividends. 4 

With respect to the funds from which a corporation may pur- 
chase or redeem its own shares, the modern laws have taken a : 
very definite stand which may be described under three separate 
headings: (a) acquisition of shares for purposes or under circum- | 
stances specified by statute; (b) acquisition of common shares; 
and (c) acquisition by purchase or redemption of shares which 
have a distribution preference or which are by their terms subject 
to redemption. The specific purposes for and circumstances under 
which shares may be acquired without a statutory restraint are 
those which give little opportunity for abuse, such as the collection 
of debts, the elimination of fractional shares, the purchase of 
shares from holders who have exercised a statutory right of dissent, 
the purchase of shares from or for resale to employees, and the 
acquisition of shares incidental to a consolidation, merger or pur- 
chase of assets. 

Modern corporation laws make a distinction between common 
shares and shares having a distribution preference or a redemption 
clause. It is generally accepted that common shares cannot be : 
purchased out of stated capital, but only out of surplus, although 1 
some states have taken a stricter view and limited such purchases a 
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to earned surplus. The new Minnesota law takes a fairly reason- 
able position which limits purchases out of paid-in surplus to shares 
entitled to preferential dividends or to a preference on liquidation, 
if any such shares are outstanding. The financial similarity be- 
tween redeemable preferred shares and creditor obligations has 
been the foundation for a similarity of treatment, and exceptions 
have been made permitting the discharge of such shares out of 
stated capital as well as out of surplus. Redeemable shares having 
a distribution preference are entitled to greater latitude than com- 
mon shares, and their retirement out of stated capital accompanied 
by restoration to the status of authorized but unissued shares is to 
be expected as a normal financial operation. 

The policy of the Model Corporation Act may be outlined as 
follows. A corporation should have the right and privilege to pur- 
chase shares of any class out of earned surplus (perhaps any sur- 
plus) and to restore such shares to authorized but unissued shares. 
The effect of a restoration is that such shares, on reissue, must be 
treated in the same manner as authorized but theretofore unissued 
shares, and the consideration received therefor must be credited to 
stated capital or allocated between stated capital and paid-in sur- 
plus. On the other hand, a corporation should not be required to re- 
tire shares of any class which were acquired out of surplus, nor to 
restore such shares to authorized but unissued shares, thereby 
making it necessary again to allocate to stated capital all or any 
part of the consideration received therefor on reissue. If a cor- 
poration purchases or redeems its preferred shares out of stated 
capital (and only preferred shares can be so acquired), it is evident 
that such shares must thereupon become and thereafter be treated 
as authorized but unissued shares. Any other disposition would 
permit the reissuance of such shares without the creation of any 
stated capital to take the place of that withdrawn. It would not 
be practical to require that the amount of stated capital created on 
the subsequent reissue of such shares be the same or have any rela- 
tion to the amount paid out therefor, and it should make no differ- 
ence if only a part of the purchase price is taken out of stated 
capital and the remainder from surplus. On reissue the amount 
of stated capital created may be greater or less than that created 
on original issue, or that withdrawn. The issue, the purchase or 
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redemption, and the restoration to authorized but unissued shares, 
constitute a complete cycle. 

The modern laws have not forgotten that general legal principles 
must be maintained irrespective of special rules for the purchase or 
redemption of shares, and have prohibited the purchase or redemp- 
tion of shares when a corporation is insolvent, or if such purchase 
or redemption would cause insolvency. Some states have taken a 
further step and prohibited such acquisition where there is reason- 
able ground for believing that the net assets would be reduced to 
an amount less than the lowest aggregate distribution preference 
of shares remaining outstanding which have a prior or equal pref- 
erence to assets. As a purchase or redemption of shares may re- 
duce the amount of stated capital, the Model Corporation Act adds 
a further requirement based on the maintenance of a margin of 
net assets, similar to that required on a formal reduction of stated 
capital. a 
Although stated capital is intended primarily as a margin for the a 
protection of creditors, it is left largely to the mercy of the share- 7 
holders. The persons for whose benefit stated capital has been 
devised have no voice in its control. The power to reduce is gener- 
ally broad enough to wipe out the protective margin of net assets. | 
Before the enactment of the modern laws, the only restraint on 4 
reductions of stated capital was a provision that the remaining 
assets of the corporation should be at least equal to the sum of its 
liabilities plus its stated capital as so reduced. The “as so re- 
duced ” qualification saps all strength from the concept that stated 
capital is a marginal amount for the protection of shareholders as 
well as creditors. Today there is a further limitation, similar to 
that imposed on the purchase or redemption of shares, which pro- 
hibits the reduction of stated capital, or the withdrawal of capital ij 
surplus created by a reduction, to an amount less than the sum of a 
par values plus distribution preferences. Most corporation laws | 
do not make a clear distinction between a “ reduction ” of stated 
capital and the withdrawal of capital surplus resulting from a re- y 
duction. It is the latter which should be regulated, especially if 
shareholders are to retain the liberty of making unlimited reduc- 4 
tions of stated capital. The Model Corporation Act has followed bi 
California in also providing that distributions shall not be made { 
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unless the remaining assets of the corporation are at least equal 
to one and one quarter times its debts and liabilities. It is not 
contended that creditors look to stated capital or other statutory 
standards for protection rather than to net worth, net current 
assets, or credit experience, but unless the statutes serve a useful 
purpose there is no reason for their existence. A provision for the 
maintenance of a margin of assets supplements stated capital. The 
new Canadian law stands alone in America in giving creditors a 
voice in the reduction of stated capital which is to be accompanied 
by a distribution to shareholders. 

A further attempt by modern laws to correct abuses of the past 
is found in the prohibition that treasury shares shall not be carried 
as an asset. Two practices sanctioned by the accounting profes- 
sion and established by years of usage are in direct conflict with 
the legal requisites of stated capital. These practices are to carry 
treasury shares on the balance sheet as an asset (sometimes as a 
current asset), or as a deduction from stated capital. To carry 
common shares or other shares not purchasable or redeemable 
out of stated capital as an asset is (a) to vitiate the requirement 
that such shares be purchased only from surplus or (b) to evade 
the prohibition against purchasing shares out of stated capital in 
case the purchase price of such shares exceeds the available sur- 
plus; and to carry preferred shares purchasable or redeemable out 
of stated capital as an asset is to fail to disclose a payment out of 
stated capital, if the purchase price was actually taken therefrom. 
To carry shares of any class as an apparent deduction from stated 
capital is necessarily (a) a misrepresentation that surplus has not 
been reduced, or (b) in case there is not sufficient surplus to absorb 
the reduction, an admission of an illegal reduction of stated capital, 
or (c) a representation that stated capital has been legally re- 
duced. A requirement that treasury shares be purchased only 
from surplus is a requirement that such shares be not carried as 
an asset or as a deduction from stated capital. Any counteract- 
ing entries which maintain the balance existing prior to the pur- 
chase, such as the addition of an asset or the reduction of the 
“ capital stock liability ”, violate the plain intent and expression 
of the law. 

The purpose of a stated capital is primarily to protect creditors 
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from shareholders, and secondarily to protect shareholders from 
one another. Between shareholders themselves the present statu- 
tory restraints are reasonably effective against discriminatory divi- 
dends, since dividends are paid pro rata to all shareholders of the 
same class, and between classes, according to contractual priority. 
But the present policy of the law fails to prevent harmful or selfish 
withdrawals for share purchases. Dividends are customarily paid 
at a fixed rate and at stated intervals, whereas share purchases are 
usually sporadic ventures often undertaken in times of financial 
stress, and generally unattended by publicity. 

But the complaint of creditors goes farther. It is largely against 
the method by which stated capital is computed, against the system 
whereby their margin of safety isan arbitrary monetary amount 
having no relation whatsoever to the kind of business being con- 
ducted, the liquidity of assets, the net current asset position, and 
the ability to meet or refinance obligations as they fall due. The 
“ trust fund ” of yesterday is the sterile dollar sign of today. Legal 
or stated capital is not sufficiently resourceful to stand the entire 
strain of creditor protection. It is merely a limitation unrelated 
in quantity or quality to the assets of the corporation. In addition 
to prohibiting redemptions and distributions in liquidation below 
a fixed ratio of gross assets to gross liabilities not otherwise pro- 
vided for, the Model Corporation Act proposes a ratio of current 
assets to current liabilities as a further dividend control. It is not 
unusual to provide in funded debt trust indentures and preferred 
stock clauses that the corporation shall not pay dividends in the 
absence of a stated current ratio, which is at least an indication that 
persons familiar with corporate finance are not satisfied with the 
stated capital standard and consider a current ratio standard as 
workable. 

If it were not for the fact that it has been found impossible to 
devise an adequate substitute for stated capital, it would have been 
discarded long ago for something better. Being in existence, how- 
ever, and having served a fairly useful purpose for many years, it © 
is recommended that stated capital be retained but that its burden 
be borne in part by further regulatory provisions directed to par- 
ticular abuses. The Model Corporation Act suggests the following 
corrective provisions: 
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1. Assure the creation of an adequate initial stated capital by 
providing that the amount of stated capital shall be at least equal 
to the sum of 

(a) The aggregate par value of issued shares having par value, 
plus 

(b) The aggregate amount of distribution preferences (perhaps 
redemption prices if they are higher) of issued shares with- 
out par value which have a distribution preference, plus 

(c) At least two thirds (or some other substantial percentage) 
of the amount of consideration received for issued shares 
without par value which do not have a distribution pref- 
erence. 

2. Assure the maintenance of a stated capital sufficient to pro- 
tect distribution preferences and act as an adequate margin for the 
benefit of creditors by providing 

(a) That stated capital shall not be reduced below an amount 

equal to the sum of the aggregate par value of issued shares 
having par value plus the aggregate amount of distribution 
preferences of issued shares without par value having a 
distribution preference to remain outstanding immediately 
after such reduction; 
That common shares and other shares without a distribu- 
tion preference shall not be purchased out of stated capital 
(except in certain cases), and that shares having a par value 
or shares without par value having a distribution preference 
shall, upon purchase or redemption out of stated capital, be 
restored to the status of authorized but unissued shares; 

(c) That net worth be further protected by limiting the avail- 
ability of paid-in surplus for withdrawal by or distribution 
to shareholders; 

(d) That distributions in liquidation or redemption shall not be 
made unless immediately after any such distribution the 
assets of the corporation shall be at least equal to one and 
one quarter times (or some other substantial percentage) 
its debts and liabilities not otherwise adequately provided 
for. 

3. Protect creditors and holders of senior shares from unjusti- 

fiable dividend payments by providing 
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(a) That dividends shall not be paid from unearned surplus ex- 
cept on shares entitled to preferential dividends, if any such 
shares are outstanding; 

(b) That no dividends shall be paid unless after the payment 
thereof, the then fair value of the remaining current assets 
of the corporation shall be at least equal to one and one 
quarter times (or some other substantial percentage) its 
current liabilities. 

The text of the Model Corporation Act is limited to substantive 
provisions relating to the share structure and the financial attri- 
butes of shares. Procedural matters, corporate powers, the direc- 
torate and management, the preparation and filing of certificates, 
and other administrative details which do not have a direct bearing 
on the subject matter of the text have been eliminated. The notes 
supplement this article with further comments and recommenda- 
tions. In reading the text it should be noted in particular that the 
usual classification of shares as either shares with or shares without 
a par value has been abandoned in favor of a classification based on 
the existence or absence of a distribution preference, whether in 
the nature of a par value or a stated preference. 

It is the hope of the writer that the Model Corporation Act will 
stimulate an interest in better draftsmanship, focus attention on 
some of the difficult problems of corporation finance, and serve as 
a reminder of progressive possibilities as well as a reference manual 
of current laws. 
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II 


Sections referred to herein are from the following acts and statutory compilations: 


Ala. 
Ariz. 
Ark. 


Cal. 
Colo. 
Conn. 
Del. 


Fla. 
Idaho 


Utah 
Vt. 
Va. 
Wash. 


W. Va. 
Wis. 
Wyo. 


Ata. Cope Ann. (Michie, 1928). 

Ariz. Rev. Cope Ann. (Courtright, Supp. 1934). 

Ark. Acts 1931, no. 255, pp. 795 et seg. See also Arx. Dic. Strat. (Craw- 
ford & Moses, Supp. 1931) § 1701. 

Car. Civ. CopE (Deering, 1931, and Supp. 1933). 

Coro. Comp. Stat. (1921, and Supp. 1932). 

Conn. Gen, STAT. (1930). 

Del. Laws 1929, c. 135; id. 1931, C. 129; id. 1933, C. 91; amending Det. 
Rev. Cope (1915) tit. 9. 

Fra. Comp. Gen. Laws ANN. (1927). 

IpaHo Cope ANN. (1932) tit. 29, § 29-. 

Bus. Corp. Act, Ill. Laws 1933, p. 308, as amended, id. 3d Spec. Sess. 1934, 
p. 146. See also Int. Ann. Stat. (Smith-Hurd, 1935) c. 32, § 157-. 

Ind. Gen. Corp. Act, Ind. Acts 1929, c. 215. See also Inp. Stat. ANN. 
(Baldwin, 1934) $§ 4900 et seg.; IND. Stat. ANN. (Burns, 1933) tit. 25. 

Towa Code (1931). 

Kan. Rev. Stat. ANN. (1923) c. 17, § 17-. 

Ky. Srar. (Carroll, 1930, and Supp. 1934). 

Bus. Corp. Act, La. Acts 1928, no. 258, pp. 409 et seq., as amended, id. 
1932, no. 65, pp. 228 et seg. See also La. Gen. Strat. (Dart, 1932) 
§§ 1080 et seq. 

Me. Rev. STAT. (1930) c. 56. 

Mbp. Ann. Cope (Bagby, 1924, and Supp. 1929) art. 23. 

Mich. Gen. Corp. Act, Mich. Acts 1931, no. 327, pp. 568 et seq., as 
amended, id. 1933, no. 186, pp. 276 et seg. See also Micu. Comp. 
Laws Ann. (Baldwin, Supp. 1934) §§ 9943 et seq. 

Minn. Bus. Corp. Act, Minn. Laws 1933, c. 300. See also Munn. Srar. 
(Mason, Supp. 1934) § 7492-. 

Miss. Cope ANN. (1930). 

Mo. Srat. Ann. (Vernon, 1932) c. 32. 

Mont. Laws 1931, cc. 33, 35, amending Mont. Rev. Cope Ann. (Choate, 
1921). 

Nes. Comp. Stat. (1929) c. 24, § 24-. 

Nev. Comp. Laws (Hillyer, 1930, and Supp. 1934). 

N. H. Pus. Laws (1925) c. 227. 

N. J. Comp. Strat. (Supp. 1930) tit. 47, § 47-. 

N. M. Stat. Ann. (Courtright, 1929) c. 32, § 32-. 

N. Y. Srockx Corp. Law (1923). 

N. C. Cope Ann. (Michie, 1931). 

N. D. Comp. Laws Ann. (1913) as amended, N. D. Laws 1931, c. 114. 

Oxto Gen. Cope (Page, Supp. 1935) § 8623-; On10 Cope Ann. (Throck- 
morton, 1934) § 8623-. 

Oxta. Stat. Ann. (Harlow, 1931). 

Bus. Corp. Law, Pa. Laws 1933, no. 106, pp. 364 et seq. See also Pa. Strat, 
Ann. (Purdon, Supp. 1934) tit. 15. 

R. I. Gen. Laws (1923) c. 248, as amended, R. I. Laws 1932, c. 1941. 

S. C. Cope (Michie, 1932). 

S. D. Comp. Laws (1929). 

TENN. Cope ANN. (Williams, 1934). 

Tex. Ann. Crv. Stat. (Vernon, 1925). 

Uran Rev. Stat. ANN. (1933). 

Vr. Pus. Laws (1934). 

Va. Cope (Michie, 1930). 

Uniform Bus. Corp. Act, Wash. Laws 1933, c. 185. See also Was. Rev. 
Stat. ANN. (Remington, Supp. 1934) § 3803-. 

W. Va. Cope Ann. (Michie, 1932) c. 31, art. r ($$ 3013 et seq.). 

Wis. Stat. (1933). 

Wyo. Rev. Stat. Ann. (Courtright, 1931) c. 28, § 28-. 


Uniform Act Uniform Bus. Corp. Act, Nat. Conference of Comm’rs on Uniform 


Canada 


State Laws (1928), 9 U. L. A. 39 et seg. (1932). 
The Companies Act, 1934, 24 & 25 Gro. V, c. 33. 
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Monet Act 






I. Definitions. As used in this Act,’ unless the context otherwise 
requires: 

(a) “Corporation ” means a corporation organized under or subject 
to the provisions of this Act, except a foreign corporation. 

(b) “ Articles ” means the articles of incorporation, all amendments 
thereto, and articles of merger or consolidation. 

(c) “ Authorized shares ” means the aggregate number of shares of 
all classes which the corporation has authority to issue pursuant to its 
articles and includes issued shares and unissued shares.” 

(d) “ Unissued shares ” means authorized shares which are not issued 
shares, including shares previously issued but restored to the status of 
unissued shares.® 

(e) “Issued shares” means all shares, including treasury shares, 
which are at the time issued, and includes all shares which have been 
fully paid for whether or not certificates therefor have been issued. 
“ Shares previously issued ” means all shares which have been issued 
at any time, including treasury shares, cancelled shares, shares restored tl 
to the status of unissued shares, and shares changed or converted into 
other shares.* 

(f) “ Outstanding shares ” means issued shares exclusive of treasury 
shares.5 

(g) “ Treasury shares ” means shares issued and thereafter acquired 
by the corporation, but not shares redeemed, shares purchased for re- 
demption, shares cancelled, or shares restored to the status of unissued 
shares.® 

(h) Shares having a “ distribution preference ” means shares having 
a par value, and shares without par value which are entitled to receive 
an amount or value of assets (earned or unearned) in preference or 
prior to any other shares in the event of a voluntary or involuntary 
liquidation, dissolution or winding up of the corporation. “ Amount of 
distribution preference ” means the amount currently receivable in any 
such events. “ Highest amount of distribution preference ” means the 
highest amount currently or subsequently receivable in any such events.” 

(i) “ Express provisions ” means the provisions stated in the articles i) 
relative to the shares, including provisions with respect to dividends, 
distribution and other preferences, redemption, conversion or option or 
other privileges, voting rights, preémptive or subscription rights, re- 
strictions or other qualifications.® 

(j) “Share certificate”? means a written instrument, signed and 
sealed as required by this Act, evidencing the fact that the holder therein 
registered is the holder of the shares therein described. ‘ Shareholder ” 
means a registered holder of shares. 

(k) “ Redemption price ” means the amount or value currently pay- 
able on a share in the event of its redemption. ‘“ Highest redemption 
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price ” means the highest amount or value currently or subsequently 
payable on a share in the event of its redemption.° 

(1) “ Stated capital ” means an amount in dollars and cents derived 
and computed as provided in Article VI.?° 

(m) “ Surplus ” means the aggregate amount of “ earned surplus ”, 
“ paid-in surplus ”, and “ capital surplus ”.1* 

(n) “ Earned surplus ” means the remaining amount of accumulated 
net income, after adequate deductions for depreciation, obsolescence, 
and depletion, and exclusive of any amounts resulting from unrealized 
appreciation or an upward revaluation of assets.’* 

(o) “ Paid-in surplus” means the remaining aggregate amount of 
consideration received for all shares previously issued which does not 
constitute stated capital.1* 

(p) “ Capital surplus ” means the excess of the aggregate amount of 
assets over the aggregate amount of determined and contingent debts 
and liabilities, stated capital, paid-in surplus, and earned surplus; and 
includes surplus arising from a reduction of stated capital, from contribu- 
tions by shareholders or others, and, except with respect to the payment 
of dividends and the purchase or redemption of shares, from unrealized 
appreciation in the value or valuation of assets.’* 

(q) “ Current assets ” and “ current liabilities ” include, respectively, 
those assets and liabilities which, within the nature and manner of busi- 
ness of the corporation, are considered as current assets or current lia- 
bilities in accordance with sound accounting principles.*® 





1. For general definitions, see Cal. § 278; Idaho § 101; Ill. § 2; Ind. $1; La. $1; 
Mich. § 2; Minn. § 1; Pa. § 2; Wash. §1; Uniform Act § 1. 

2. Cf. Il. § 2(i); Pa. § 2. 

3. This term has not been defined in other acts but its frequent use warrants the 
inclusion of a definition. 

4. “Issued shares ” must be clearly distinguished from “ outstanding shares ” and 
from “ shares previously issued”. If not, there is confusion in the computation of 
stated capital. 

5. For example, Ill. § 2(j) provides that “ Shares of its own stock belonging toa 
corporation shall be deemed to be ‘issued’ shares, but not ‘ outstanding’ shares.” 

6. Ohio § 2 defines treasury shares as “ shares issued and thereafter acquired by 
the corporation’, Cal. § 278 adds to the Ohio definition “ but not retired or re- 
stored to the status of unissued shares.” La. § 1 XVIII excludes shares “ required 
by the articles to be cancelled”. See also R. I. § 53 A(s). 

7. This definition introduces a new and uniform treatment of shares with and 
shares without par value. Shares with a par value, whether preferred shares or 
common shares, are placed in the same classification as shares without a par value 
which have a preference to assets in the event of a liquidation, dissolution, or wind- 
ing up of the corporation. The only comparable definition is found in Cal. § 278, 
which defines “ liquidation price” or “ liquidation preference ” as “ amounts pay- 
able on shares of any class upon voluntary or involuntary dissolution, winding-up 
or distribution of the entire assets of the corporation, including cumulative dividends 
in arrears, in priority to shares of another class or classes.” As explained in note 18, 
infra, the writer favors the ultimate abandonment of shares with par value in favor 
of shares without par value. 

8. The term “ express provisions ” is taken from Ohio § 4 and is used to avoid 
the repetition of many descriptive and functional words. Note that preémptive and 
option rights are included, with the intention of excluding all such rights except as 
provided in the articles or as granted pursuant to Model Act IV. See note 33, infra. 
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9. Cal. § 278 defines “ redemption price” as “the amount payable on shares of 
any class on the redemption of the shares.” A variable redemption price is not 
specifically covered. 

10. Most modern laws prescribe a method of calculating the amount of stated 
capital, and a definition of stated capital is superfluous. But definitions are found 
in Ill. § 2(k), Minn. § 1 X, and Pa. § 2. Ind. § 1(h) defines “ capital”. Idaho § 1o1, 
La. §1, Wash. §1, and Uniform Act §1 define “ capital stock ” and “ capital ”. 
N. Y. § 12 defines “ capital ” with respect to corporations having authority to issue 
shares without par value. In the Model Act stated capital is determined under 
Article VI. Idaho § 129 and Wash. § 24 require that the amount of stated capital 
be carried as a “ liability ” on the books. Although stated capital and surplus are 
carried on the liability side of a balance sheet, neither is a liability, and a corporation 
law should not, by implication or otherwise, encourage the practice of treating stated 
capital as a liability subject to adjustment by virtue of a change in the number of 
outstanding shares. 

11. It is not customary to define surplus or particular kinds of surplus, but Ark. 
§ 22, Del. § 14, L. 1929 p. 376, Nev. § 1623, and Mich. § 20 contain the following: 
ss The excess, if any, at any given time, of the total net assets of the corporation over 
the amount so determined to be capital shall be surplus ”. La. § 1 XIII is similar. 
See also Helvering v. Canfield, 291 U. S. 163, 166 (1934). Under Colo. § 2248, such 
“excess” is available for distribution as “earned surplus”. Canada §§ 12(7), 
112(1)(c) set up three classes of surplus known as “ capital surplus ”, “ distributable 
surplus ” (paid-in surplus) and “ earned surplus ”. 

12. It is not possible to formulate a definition of “ earned surplus ” which will be 
all-inclusive and suitable for enactment in a law applicable to all corporations. 
But as the term occupies a prominent position in corporation law it is desirable to 
express a policy with respect to depreciation, depletion, unrealized appreciation, and 
the revaluation of assets. In Aldrew Oil & Gas Co. v. Alexander, 70 F.(2d) 160 
(C. C. A. roth, 1934), cert. denied, 293 U.S. 570 (1934), the court stated that 
“surplus and undivided profits are the excess of the assets of a corporation over 
its liabilities, including its capital ” and that “ capital may be as readily and effectively 
impaired by depletion, depreciation, or uncompensated losses as by a loss through 
operations ”. The Model Act leaves open the interpretation of “ accumulated net 
earnings ” and the application of proper deductions and exclusions. Sound ac- 
counting principles, which must be applied to all cases, are available within the 
phraseology of the definition. A reading of AccouNTING TERMINOLOGY, published 
by the AMERICAN INSTITUTE OF ACCOUNTANTS (1931), justifies the avoidance of com- 
prehensive definitions. See Edwards v. Douglas, 269 U.S. 204, 214 (1925) ; Willcuts 
v. Milton Dairy Co., 275 U. S. 215, 218 (1927) ; Magill, When is Income Realized? 
(1933) 46 Harv. L. REv. 933. 

Modern laws generally prohibit the payment of cash or property dividends from 
unrealized appreciation or from “surplus” or value arising from a revaluation of 
assets. See Ill. §41 and Ind. §12 (only share dividends permitted from such 
sources); Mich. § 22 (share dividends permitted from “ appreciation of the value 
of the assets” provided stated capital is not impaired, but “ earned surplus ” may 
not include unrealized appreciation of value of assets) ; La. § 26 III (share dividends 
permitted out of “surplus ” due to or arising from unrealized appreciation in value 
or revaluation of fixed assets and inventories); also Idaho § 129; Minn. § 21 (un- 
realized appreciation may not be included “in determining the fair value of the 
assets”, but “securities having a readily ascertainable market value, other than 
securities issued by the corporation, may be valued at not more than market 
value ”); Cal. § 346 (dividends prohibited out of unrealized appreciation in value 
or from earned surplus representing profits derived from an exchange of assets unless 
realized or unless the assets received are currently realizable in cash). Under Ohio 
§ 38 the board of directors has authority to revalue assets and “ create an excess 
of assets” which it may apply to “a dividend in shares of the corporation and 
transfer to stated capital or apply to an increase of stated capital represented by 
shares without par value”. In computing an excess of assets fer cash or property 
dividends, “ deduction shall also be made for the unrealized appreciation, if any, 
appearing on its books unless the amount thereof shall have been transferred to or 
included in stated capital ”. eed Hills, Dividends From Unrealized Capital A pprecia- 
tion (1928) 6 N. Y. L. Rrv. 19 

Uniform Act § 24, followed 1 substantially i in Idaho § 129, La. § 26 I, Pa. § 7or B, 
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and Wash. § 24 V, is unique. In addition to unrealized appreciation, depreciation, 
depletion, and revaluation, it provides that “ Deferred assets and prepaid expenses 
shall be written off at least annually in proportion to their use as may be determined 
by the board of directors”, and that “Cash dividends shall not be paid out of 
surplus due to or arising from, (a) any profit on treasury shares before resale; or 
(b) any unrealized profits due to increase in valuation of inventories before sale; 
or (c) the unaccrued portion of unrealized profits on notes, bonds, or obligations for 
the payment of money purchased or acquired at a discount unless such notes, bonds, 
or obligations are readily marketable, in which case they may be taken at their 
actual market value; or (d) the unaccrued or unearned portion of any unrealized 
profit in any form whatever, whether in form of notes, bonds, obligations for the 
payment of money, installment sales, credits or otherwise.” 

Most modern laws have express or implied provisions that adequate and proper 
deductions be taken for depreciation and depletion. See Cal. § 346 (“If the value 
of the net assets amounts to less, through depreciation, depletion, losses, or otherwise, 
than the aggregate amount of stated capital attributed to shares having liquidation 
preferences ” dividends shall not be declared except upon such shares until the net 
assets have been restored) ; Minn. § 21 (deductions for “ depreciation and depletion 
and for losses of every character whether or not realized ”) ; Ohio § 38 (in computing 
“ excess ” of assets, deduction must be made for “ depletion, depreciation, losses, and 
bad debts ”) ; Wash. § 24(3) (allowance for “ depreciation and depletion sustained, 
and losses of every character”). Idaho § 129, Pa. § 7or B, and Wash. § 24 II re- 
quire that “ Amounts of surplus arising from an unrealized appreciation or revalua- 
tion of fixed assets shall be shown on the books of the corporation as a separate item 
apart from surplus profits or paid-in surplus”. Deferred assets and prepaid ex- 
penses must be written off at least annually in proportion to their use under Pa. 
§ 7or and Wash. § 24, but La. § 26 considers deferred assets and prepaid expenses 
“as assets only to the amounts not used or not accrued ”. 

13. The term “ paid-in surplus ” has an established meaning —the amount of 
consideration paid into the corporation for shares which is in excess of the par value 
of shares having par value, or in excess of the portion of such consideration allocated 
to stated capital with respect to shares without par value. See Del. § 14, L. 1929 
Pp. 374, Mich. § 20, and Nev. § 1623 (excess of assets becomes “ surplus ”) ; Ill. § 2(/), 
Pa. § 2 (paid-in surplus defined as that part of the consideration received for or on 
account of issued shares which does not constitute stated capital); Idaho § 128 
(“ paid-in surplus ” must be so designated on the books) ; Ill. § 60 (paid-in surplus 
includes surplus “ created by or arising out of the reduction of the stated capital ”) ; 
Va. § 3840 (known as “ contributed surplus ”’). 

The term has been extended in some cases to include items called “ capital sur- 
plus ” in the Model Act. Minn. § 20 (“ paid-in surplus ” also includes the amount 
of “ reduction ” of stated capital, and the excess of the aggregate stated capital of 
constituent corporations over the amount of stated capital of a corporation resulting 
from a merger or consolidation). Wis. § 182.14(1) provides that if shares are issued 
“in exchange for the shares of an existing business then having a surplus, such surplus 
may be retained as surplus available for the payment of dividends ”. Canada § 12(7) 
also provides that “ where the company acquires a going concern, which has a surplus 
over and above all liabilities ” for shares without par value a “ distributable surplus ” 
(paid-in surplus) may be created not exceeding “the unappropriated balance of 
realized net profits of the going concern immediately before such acquisition.” 

14. A distinction should be made between “ paid-in surplus ” and “ capital sur- 
plus ”, especially with respect to surplus arising from a reduction of stated capital. 
See Cal. § 348b (creates a special “ reduction surplus” account); R. I. § 53 B (re- 
duction surplus is “ subject to disposition in all respects as surplus”). Canada § 61 
defines as “ capital surplus ” any surplus resulting from a “ redemption or purchase 
for cancellation ” of shares. Capital surplus also includes values resulting from a 
revaluation of assets and, in a sense, unrealized and unappropriated appreciation in 
value of assets. 

15. The necessity for defining “ current assets” and “ current liabilities ” arises 
by virtue of the dividend provisions of Model Act VII. An all-inclusive statutory 
definition would be impractical in view of the many and diverse circumstances and 
methods pertaining to the business world. But the characteristics of current assets 
and current liabilities are no more difficult of definition than the characteristics of 
“ earnings ”, “ profits ”, “ surplus ”, and the like, which have been fairly standard- 
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ized by the accounting profession. In fact, “current assets”, “ current liabilities ”, 
“ fixed assets ”, and “ funded debt ” are popular and rather definite terms custom- 
arily used as descriptive titles in financial statements. Many trust indentures and 
articles of incorporation contain definitions, more or less elaborate, of the current 
assets and current liabilities of a particular business. See AMERICAN INSTITUTE OF 
ACCOUNTANTS, Op. cit. supra note 12; Berle, Elements of the Law of Business Ac- 
counting (1932) 32 Cov. L. Rev. 573; Herrick, Current Assets and Liabilities (1933) 
56 J. AccounTANCY 330. Canada § 3 defines “ accounts receivable ”. 

The most recent segregation of current assets and current liabilities which comes 
from an authoritative source is found in the Instructions attached to Registration 
Statement Form 2-A for Corporations. See Sec. and Exch. Comm. Release No. 276, 
Securities Act of 1933, Jan. 14, 1935. Such Instructions are the result of exhaustive 
study, and may, when revised to meet initial criticism, establish a uniform precedent 
for all corporations. Items generally realizable within one year are included within 
current assets, and items generally due within one year are considered current 


liabilities. 


II. Authorized Shares. A corporation shall have power to issue the 
number 7° and class or classes of shares stated in its articles.1* Such 
shares may be of one or more classes, with or without par value,’® and 
have such titles and express provisions *® as shall be stated in the arti- 
cles, provided that: . 

(a) All shares of any one class shall have like express provisions. 

(b) At least one class of shares shall have full voting rights except as 
limited by voting rights contingently or temporarily conferred on another 
class or classes of shares.”° Voting rights specifically granted by this Act 
cannot be limited or taken away by the articles. 

(c) Only shares having a distribution preference may be subject to 
redemption, and the redemption of shares shall be exercisable only at 
the option of the corporation,”* but provision may be made in the 
articles requiring or permitting the accumulation of funds otherwise 
available for the payment of cash dividends on such shares, and the 
application of such funds to the redemption or purchase for redemption 
thereof?” 

(d) Shares shall be convertible only into shares of another class or 
classes,”* but shares without a distribution preference shall not be con- 
vertible into shares having a distribution preference, and shares having 
a distribution preference shall not be convertible into shares having a 
greater aggregate distribution preference.** 





16. Fla. § 5985 and Mont. § 5995 provide that “ at no time shall the total amount 
of the preferred stock exceed two-thirds of the actual capital paid in cash or prop- 
erty ”. This restriction is not necessary. 

17. No provision has been made for shares to be issued in series with such express 
provisions as may be fixed by the board of directors. Many states allow the authori- 
zation of a class of shares divisible into two or more series of shares, each series to 
have such express provisions as may be stated in the articles or as may from time to 
time be fixed by the board of directors. For example, under Del. § 5(4), L. 1931 
p. 464, and id. § 13, L. 1929 p. 372, the articles may authorize the board of directors 
to fix, with respect to each series, “ voting powers ” and the “ designations, prefer- 
ences and relative, participating, optional or other special rights, and qualifications, 
limitations or restrictions thereof”. Other laws permitting shares in series are 
similarly liberal. See Ark. §8; Cal. § 294; Ill. § 15; Ind. § 6; Minn. § 13. 

The purpose of granting such powers to the board of directors is to preclude the 
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necessity of obtaining the prior consent of shareholders whenever the board wishes 
to issue a new series of shares. Within limits the motive has merit, but the desire 
for freedom from stockholder control has been too fully granted. Why should the 
board of directors have the power to undermine shares already outstanding by 
authorizing a new series with senior rights and preferences? Even the shareholders 
cannot adopt an amendment of the articles adversely affecting a class of shares with- 
out the prior consent of a majority or more of the class affected. 

In any event, only preferred shares should be issued in series, and the power of the 
board of directors to determine express provisions should be limited to those matters 
which they would pass upon if they were authorizing a funded indebtedness, such as 
the dividend rate (interest), the amount of preference to assets (principal), the 
earliest redemption date (maturity) and the redemption price. Each series within 
a class should have equal priorities to assets on distribution or redemption, and equal 
voting, conversion, option, and other rights. Cf.N. Y.§11. Within the limits above 
stated the writer sees no objection, yet little advantage, to the authorization of shares 
in series. 

18. Except for the confusion and the disadvantages or- inequalities of taxation, 
which would be the immediate result of an abrupt change, the writer would entirely 
eliminate par values and recommend that all shares be without par value. Prefer- 
ences to assets would, of course, remain permissible under the articles. 

The dollar sign on par value shares is an illusion and a fiction. On preferred 
shares the dollar sign is perhaps less objectionable than on common shares, as it 
indicates a preference to assets. But a par value is not a “ value” in any sense of 
the word, and is a preference only in the case of shares having a distribution prefer- 
ence. Common or equity shares should not have a par value, and the preference of 
preferred shares should be called a “ preference” —not a “value”. Perhaps it 
would be logical to require that all common shares be without par value, but permit 
the authorization of preferred shares with or without par value. An analogous 
policy has been adopted in some states, which sanctions the authorization of common 
shares without par value, but not preferred shares without par value. Under Ky. 
§ 564-2, S. D. § 8777-A, and Wis. § 182.14, shares without par value may be author- 
ized “ other than stock preferred as to dividends or preferred as to its distributive 
share of [in] the assets of the corporation or subject to redemption at a fixed price ”. 
See also Fla. § 5985; Wyo. § 301. Canada § 12(3) provides, also, that “ all or any 
part of the authorized capital of a company, except shares having priority as to 
capital or being subject to redemption, may consist of shares without nominal or 
par value.” The other functions of a par value —a basis for original issue price and 
for computing stated capital — can be performed by rules already adopted for shares 
without par value. 

19. To avoid the repetition of descriptive and functional words, the writer has 
used “ express provisions ” throughout this Act and defined the phrase in Art. I(i). 
See note 8, supra. Cf. Ohio § 4. 

20. Taken from Cal. § 294. Ill. § 14 provides that the articles “ shall not limit or 
deny the voting power of the shares of any class”, thereby prohibiting a change in 
voting rights upon the happening of an event such as the failure to pay preferred 
dividends. The Illinois provision is apt to defeat its purpose. 

21. Redemption enforceable at the option of the shareholder or at a particular 
time upsets the traditional distinction between shareholders and creditors, and is 
prejudicial to other shareholders as well as to creditors. It has been held that a 
provision in the articles making redemption imperative on a date certain does not 
create a debtor-creditor relationship in the event of receivership. But actual re- 
demption, or a judgment for the redemption price, prior to receivership may be good 
against creditors. Vanden Bosch v. Michigan Trust Co., 35 F.(2d) 643 (C. C. A. 6th, 
1929); Mathews v. Bradford, 70 F.(2d) 77 (C. C. A. 6th, 1934). Any right of a 
shareholder to become a creditor at his option is a potential fraud upon creditors and 
other shareholders. It is advisable specifically to prevent redemption except at the 
option of the corporation. Cal. § 294 and Fla. § 6535 so provide. On the other 
hand, Ohio § 4 permits redemption “ at the option of the shareholder or of the 
corporation or at a specified time or in a specified event ”. 

22. The accumulation of a sinking fund for the redemption of shares, or for the 
purchase of redeemable shares for redemption, is not objectionable provided the 
funds so accumulated are at the time of redemption or purchase legally available for 
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such purposes. Cal. § 294 provides that “ provision may be made for the accumula- 
tion of a sinking fund from the net earnings of the corporation for any year or years 
which may be required to be applied to the purchase or redemption of such shares.” 
See also Ill. § 15; N. J. $47; Va. § 3792. 

23. Shares convertible into creditor obligations are similar to shares redeemable 
at the option of the shareholder. Neither should be permitted. Ky. § 564-1, how- 
ever, expressly permits the conversion of preferred shares into bonds or other obliga- 
tions. The right to convert shares into obligations, and the effect of such conversion, 
is discussed in the following cases: Medical Arts Bldg. Co. v. Southern Finance & 
Development Co., 29 F.(2d) 969 (C. C. A. 5th, 1929) ; Wiggington v. Auburn Wagon 
Co., 33 F.(2d) 496 (C. C. A. 4th, 1929) ; Catlin v. Green, 120 N. Y. 441, 24 N. E. 941 
(1890). See also SmitH, New Jersey Corporation Law (2d ed. 1923) 304; id. 
(Supp. 1927) 104. 

24. Shares of any class may be convertible into shares of any other class provided 
the shareholder does not thereby gain a greater distribution preference. A conver- 
sion of shares does not effect an increase or reduction of the amount of stated capita] 
under Model Act VI, and the above restrictions are necessary, not only to supplement 
that Article, but to protect distribution priorities. For general discussions of con- 
vertible shares and securities, see Hills, Convertible Securities — Legal Aspects and 
Draftmanship (1930) 19 Catir. L. Rev. 1; Berle, Convertible Bonds and Stock 
Purchase Warrants (1927) 36 YALE L. J. 649. 

Most laws contain no restrictions and open the door to any manner of unjusti- 
fiable privilege. Ark. § 8, Del. § 13, L. 1929 p. 371, Nev. § 1610, and W. Va. § 22 
allow the conversion of “ preferred or special” shares into shares of any class “ at 
such price or prices or at such rates of exchange and with such adjustments as shall 
be stated ” in the articles. Colo. § 2248 is similar. See also Cal. § 294 and La. § 13 
(“ conversion ” included among the usual preferences) ; Minn. § 13 VI (conversion 
may be granted “only in connection with the allotment of shares or issuance of 
other securities”) ; Ohio § 76 (conversion into shares without par value must be 
authorized in the manner “ provided for fixing of the amount of consideration for 
which shares without par value may be issued ”); Ill. § 14(e) (shares without par 
value may not be converted into shares with par value “ unless that part of the stated 
capital of the corporation represented by such shares without par value is, at the 
time of conversion, at least equal to the aggregate par value of the shares into which 
the shares without par value are to be converted ”) ; Md. § 40 and Iowa § 8419-c1o0 
(conversion of shares of any class permitted into shares of any other class “ upon 
such terms and conditions as may be therein stated ”) ; Miss. § 4132; S. C. § 7731. 


III. Articles. The articles shall contain and state a description of 
the shares which the corporation shall have authority to issue, as fol- 
lows: 75 

1. In case all shares shall be of the same class either (a) the number 
of shares without par value or (b) the number of shares with par value, 
the aggregate par value thereof, and the par value of each such share. 

2. In case the shares shall be of more than one class, the title of each 
class, and, with respect to each class, either (a) the number of shares 
without par value, or (b) the number of shares with par value, the 
aggregate par value thereof, and the par value of each such share, and 
’ (c) the express provisions thereof. 

3. Any other provisions, not inconsistent with law, affecting the 
shares or the shareholders. 





25. This Article contains the customary requirements, but its terminology is 
simplified and the term “ express provisions ”, as defined in Model Act I(i), is used 
in place of the usual descriptive and functional words. See Ohio § 4. 
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IV. Issuance of Shares. Shares having a distribution preference 
may be issued for such consideration, not less than the highest amount 
of distribution preference thereof, as shall be fixed from time to time by 
the board of directors.”® 

Shares subject to redemption shall not be issued for an amount less 
than the highest redemption price thereof, and not less than the highest 
amount of distribution preference thereof." 

Shares which are not subject to redemption and which do not have a 
distribution preference may be issued for such consideration as shall be 
fixed from time to time by the board of directors ** unless the articles 
fix, or reserve to the shareholders of any class or classes the right to fix, 
the consideration or the minimum consideration for any class or classes 
of such shares.”® In case such right is so reserved, the shareholders en- 
titled to exercise such right shall, upon or prior to the issuance of any 
such shares, fix the consideration to be received therefor in the manner 
provided in the articles. 

No shares shall be issued except in consideration of money received, 
tangible or intangible property received, labor done or services performed 
for the corporation, or debts or liabilities of the corporation surrendered, 
cancelled or reduced.*° 

Upon or prior to the issuance of shares the board of directors or the 
shareholders, as the case may be, shall determine and state by resolution 
in monetary terms the fair value to the corporation of any consideration 
other than money for which such shares are issued. In the absence of 
fraud in the making of such determination of value, such determination 
shall be conclusive.** Shares for which the consideration shall have 
been paid, delivered or rendered to the corporation shall be full paid and 
non-assessable. 

Shares issued in exchange for or on conversion of obligations of the 
corporation shall be deemed to have been issued for a consideration 
equal to the price received by the corporation for such obligations on 
original issue with normal amortization of premium or discount, if any, 
to the date of conversion, plus any additional amount paid to the cor- 
poration in connection with such exchange or conversion.*? 

Except as otherwise provided in the articles, (a) shareholders shall 
not have a preémptive or prior right to purchase or acquire any shares 
of the corporation of any class or classes, or any obligations of the cor- 
poration convertible into or exchangeable for any such shares,** and 
(b) a corporation shall not grant or issue any options or optional rights . 
to purchase or acquire any shares of the corporation of any class or 
classes; provided, a corporation may grant preémptive or prior rights, 
or options or optional rights, to purchase or acquire any treasury shares 
or any authorized but unissued shares of the corporation on such terms 
and conditions and for such period not exceeding ten years as may be 
determined ** 

(1) by resolution of the board of directors, if the corporation has 
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only one class of shares outstanding and such rights are granted to all 
its shareholders, or 

(2) by resolution of the board of directors approved by the vote or 
written consent of two thirds of the shareholders entitled to vote pur- 
suant to the articles and two thirds of the shareholders, if any, of the 
class of shares issuable on the exercise of such rights, irrespective of 
whether such shareholders are entitled to vote thereon pursuant to the 
articles, if the corporation has two or more classes of shares outstanding 
or if such rights are granted or issued to persons who are not share- 
holders or to the holder or holders of less than all of the shares of the 
corporation. 

A corporation may, within the provisions of this Article, issue share 
purchase or subscription warrants or other evidences of such optional 
rights setting forth the terms, provisions and conditions thereof, and the 
same may be transferable or non-transferable and separable or insepa- 
rable from other shares or securities of the corporation. 

This Article shall not apply to shares issued as a share dividend or 
on the conversion of other shares, or to shares resulting from a change 
of shares into other shares or from a subdivision or consolidation of 
shares.*° 





26. Shares having a distribution preference (see definition in Model Act I(h)), 
including shares with and without par value, are treated alike and covered by the 
same provision. Existing statutes treat shares with par value separately from 
shares without par value, but there is no real basis for a difference, since shares with- 
out par value may or may not have a preference to assets comparable with a par 
value. The distinction should be between common or equity shares, and shares with 
par value or shares without par value which have a distribution preference. Com- 
mon shares with par value do not, of course, have a “ distribution preference ”, but 
they are treated for purposes of consideration as if they were preferred. 

Shares with par value should not be issued for an amount less than par, and 
should be taken at par in computing stated capital. See Cal. § 299 (permits the 
issuance of shares with par value for a consideration less than par if such shares can- 
not be sold at par); Ohio § 16 (corporation must be in existence more than two 
years and preémptive rights must be respected, but a corporation may “for the 
purpose of marketing shares, issue and sell shares having par value at such a discount 
from the par value thereof as would amount to or not exceed reasonable compensa- 
tion for the sale or underwriting of such shares, which discount shall be treated as 
cost of organization or financing”); Ind. §6 (par value shares may be issued for 
less than par if the articles so provide) ; Md. § 41; W. Va. § 29. 

As to stated capital, Ohio § 16 requires that the par value be included in stated 
capital, but Cal. § 300b provides that only the agreed consideration (less than par) 
be credited to stated capital. 

Although there is no apparent objection to issuing par value common shares at 
less than par provided the consideration therefor is not less than their market value, 
preferred shares should not be issued for less than par, as the purchasers immediately 
become entitled to a distribution preference greater than the consideration paid for 
the shares. The courts have, however, recognized that a financially embarrassed 
corporation may issue its par value shares at a discount without the subscriber in- 
curring a liability to pay more than the agreed price. Handley v. Stutz, 139 U. S. 
417 (1891). Professor H. W. Ballantine favors the policy of issuing shares at less 
than par in the case of a going concern. See Ballantine, A Critical Survey of the 
Illinois Business Corporation Act (1934) 2 U. or Cut. L. REv. 357, 360-61. 

Assuming that shares with par value should not be issued at less than par, it 
follows that shares without par value which have a distribution preference should 
not be issued for a consideration less than the highest amount of distribution prefer- 
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ence thereof. The majority of existing statutes allow the board of directors to issue 
shares without par value for an unlimited amount of consideration, greater or less 
than their preference to assets in the event of liquidation or dissolution. That privi- 
lege has been abused to the detriment of equity shares and shares having junior 
preferences by the issuance of shares for less than their distribution preference. 
Some recent corporation laws place a minimum limit on the amount of consideration 
which must be credited to stated capital, but none assure the attainment of a con- 
sideration equal to the minimum of stated capital to be derived therefrom. See, 
however, Minn. § 14 (consideration shall not be “less than the stated capital to be 
represented by shares without par value ”, which, under § 20 III, is the amount of 
preference upon involuntary liquidation); id. §15 (prohibiting the issuance of 
shares with or without par value for a consideration which is “ unfair” to the then 
shareholders) ; S. D. § 8777-C (“no stock shall be sold for less than the fair market 
value of such stock”). Requirements based on fairness or value are apparently 
sound, but subject to abuse in the hands of unscrupulous persons. A provision re- 
quiring receipt of consideration of a value not less than the highest amount of dis- 
tribution preference cannot be fairly criticized. Model Act VI carries out this 
policy with respect to stated capital. 

The writer appreciates that the requirements of this provision may be too severe 
in many cases. An unusually high distribution preference predicated on the happen- 
ing of a contingency is perhaps not the true measure of stated capital. For example, 
a preferred share entitled to $100 on involuntary liquidation and to $110 on volun- 
tary liquidation could not be issued for a consideration less than $110 although it is 
quite improbable that the corporation would undergo a voluntary liquidation. It 
may therefore be more practical to base stated capital on the par value of shares 
having par value and on the corresponding amount of distribution preference of 
shares without par value. 

27. Shares subject to redemption may be redeemed from stated capital. It fol- 
lows that the amount of consideration received on the issuance of redeemable shares, 
and the amount thereof credited to stated capital, must be not less than the highest 
redemption price. It is not uncommon to have different redemption prices for the 
same shares graduated according to successive periods of time. The highest price 
at any time payable should be the minimum amount of consideration, unless the 
policy of paying a fair premium for exercising the privilege of redemption is to be 
recognized as a reasonable business objective, since the same criticism stated at the 
end of note 26, supra, may also apply to this provision. 

28. Equity shares without a distribution preference (with or without par value) 
are treated alike, and may be issued for any consideration unless the articles other- 
wise provide. 

29. Many states have restrained the authority of the board of directors. The 
above draft follows the policy of Ill. § 17 and Mich. § 19, which provide that shares 
without par value may be issued for such consideration as may be fixed from time 
to time by the board of directors unless the articles reserve to the shareholders such 
right. Illinois requires a majority and Michigan a two-thirds vote. Ohio §§ 17, 19 
are too difficult of application, but should be read with reference to preémptive rights. 

In drafting this Article the writer has limited its application to shares without 
a distribution preference rather than to shares without par value (but the principle 
may well be extended to give the shareholders a right to require a greater considera- 
tion for shares having a distribution preference), and has broadened the power of 
the shareholders. Shareholders of any designated “class or classes”? may fix the 
consideration “ or the minimum consideration ” for “ any class or classes ” of shares 
“in the manner provided in the articles”. The minimum consideration receivable 
for shares having a distribution preference (with or without par value) is fixed by 
the Model Act, and shareholders’ action is not necessary to prevent dilution resulting 
from an inadequate consideration. 

30. See Cal. § 298; Ill. § 18; Ind. § 6(e); Minn. § 14 I; Ohio § 22; Pa. §$ 603. 
This Article contains all the customary descriptive words as well as a reference to 
obligations. Ind. § 6(e) also contains a:common negative clause that “ Promissory 
notes, uncertified checks or future services shall not be accepted in payment or part 
payment of shares”. See also Minn. § 17 III. 

31. For accounting and other record purposes a resolution fixing a monetary 
value is necessary. See Cal. § 300a; Minn. § 14 II. Fraud has been limited to 
“the making of such determination of value”, as in Cal. § 300a, which is more 
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fair and certain than “ fraud in the transaction ”, used in Del. § 14, L. 1929 p. 374, 
Ill. § 18, Ind. § 6(e), and many other states. Fraud “ in the transaction ” may extend 
beyond the reasonable diligence and knowledge of the directors or shareholders. 

32. The amount of consideration received for shares issued on the conversion of 
obligations of the corporation (not other shares) must be defined for stated capital 
purposes (unless the shares are treasury shares), and this consideration should be 
(a) the then market value of such obligations, or (b) the principal amount thereof, 
or (c) the actual price received therefor on original issue (plus premium or less 
discount), or (d) the book value thereof represented by the original issue price 
adjusted by amortization of discount or premium. Book value appears to be the 
proper accounting value. In this connection, see Chicago, R. I. & P. Ry. v. Com- 
missioner, 47 F.(2d) 990 (C. C. A. 7th, 1931), aff’g 13 B. T. A. 988 (1928), cert. 
denied, 284 U. S. 618 (1931) ; Equitable Life Assur. Soc. v. Union Pac. R. R., 212 
N. Y. 360, 106 N. E. 92 (1914) ; 375 Park Ave. Corp., 23 B. T. A. 969 (1931), acq., 
X-2 Cum. Bull. 70; I. T. 2347, VI-1 Cum. Bull. 86; G. C. M. 9674, X-2 Cum. 
Bull. 354. 

33. The “ right ” of preémption was never intended to be a positive legal right, 
but rather an equitable remedy against the appropriation by a few persons or 
shareholders of voting powers and equities which properly belong to all the share- 
holders of one or more classes. Being an equitable remedy, its application has 
resulted in a confusion of successes and failures and in the creation of many excep- 
tions with respect to preferred shares, treasury shares, shares originally authorized, 
shares issued for property, and the like. It is better not to attempt a codification 
of equities. The Model Act denies preémptive rights except as provided in the 
articles pursuant to Model Act I(i) or except as created in the manner above pro- 
vided. Unless otherwise provided in the articles, a corporation may issue shares, 
option rights or securities having conversion or option rights, without first offering 
them to shareholders of any class or classes. See Cal. § 297; Ind. § 6(i); Pa. § 611. 
Preémptive rights may be limited or denied as provided in the articles, under Colo. 
§ 2243; Ill. $$ 24, 47(k); Mont. § 5905; W. Va. §6(i). La. § 3 II(a) permits a 
provision in the articles “ enlarging, limiting or denying” preémptive rights, the 
same being otherwise granted. Mich. § 31 gives the power to deny preémptive 
rights in the articles, and limits preémptive rights except as granted in the articles. 
Some states, however, recognize a right of preémption. Ohio §§ 35 and 16 contain 
elaborate provisions. Common shareholders are given a preémptive right to 
preferred shares under Ala. § 7007 and Wyo. § 125. Preémptive rights are granted 
with respect to the sale for cash of new shares of the same class under Ark. § 19; 
Fla. § 6546; Idaho § 119; and Tenn. §§ 3734, 3886. See Drinker, The Preémptive 
Right of Shareholders to Subscribe to New Shares (1930) 43 Harv. L. REv. 586; 
Morawetz, The Preemptive Right of Shareholders (1928) 42 id. 186; Hills, Pre- 
emptive Right of Preferred Stockholders to Subscribe to New Stock (1927) § 
N. Y. L. REv. 207. 

34. One of the most difficult problems in corporation law is the treatment of 
options and other special privileges to acquire shares. An option serves but one 
purpose, and that is to permit the holder thereof to acquire shares in the future at 
a predetermined price. Unless the market value of the shares is greater than the 
option price the option will not be exercised. There are four general classes of 
options: (a) options granted to all the shareholders of a corporation having only 
one class of shares outstanding, (b) options granted to all the shareholders of one 
or more classes to acquire shares of the same or different class, such as an option 
of preferred shareholders to purchase common shares, (c) options granted to a 
class of security holders, such as an option of bondholders to purchase shares by 
paying cash or surrendering their bonds (similar to a conversion), and (d) options 
granted to one or more shareholders or persons not shareholders, such as options 
granted to officers, employees or bankers as compensation or as an inducement to 
enter employment or render services. The Model Act provides that options may 
be granted by the board of directors if granted to all the shareholders of a one-class 
corporation. If the corporation has two or more classes of shares a consent of 
shareholders is required to create privileges which, if exercised, might result in a 
realignment of outstanding shares. The excess of market value over the option 
price is, in effect, a share dividend and should be treated as such. See Berle, supra 
note 24. . 

Optional rights which are subject to the greatest abuse ave those granted to 
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individuals, usually to officers, directors, or managing groups, without the knowl- 
edge of the shareholders. Such options should be brought to light and be subject 
to the approval of shareholders. It may be true that the average small shareholder 
does not appreciate the value of a highly trained management, yet there is no excuse 
for permitting those in control to take advantage of options not granted generally 
to other shareholders. In any event, perpetual options are unjustifiable. The 
Model Act sets a maximum period of ten years, which may be too long. Restric- 
tions based on a percentage of authorized shares do not appear to be workable. 

Minn. § 13 VI has a feasible provision whereby options may be granted * ‘ only 
in connection with the allotment of shares or issuance of other securities ”, except 
that options may be granted to shareholders “ to subscribe for unallotted shares of 
the corporation ratably in proportion to the number of shares held”. The terms 
of such options must be set forth in the articles or determined by the shareholders, 
provided “ that the articles or the shareholders may authorize the board of direc- 
tors by resolution to grant such rights or options”. Jd. § 13 VII. The only real 
objection to the Minnesota provision is that it permits the insertion in the articles of a 
blanket power exercisable by the board of directors without the consent of or notice 
to shareholders. See also Cal. § 296. 

35. Changes in the share structure resulting from conversion, subdivision, con- 
solidation or change of shares do not increase or decrease the amount of stated 
capital as defined in Model Act VI. It is not necessary to ascribe a consideration to 
shares so issued, but some states stabilize the amount of stated capital by that 
means. Shares issued as a share dividend are also provided for in Model Act VI. 
Til. § 17 and Pa. § 603 C provide that the consideration for shares issued on an 
exchange or on a conversion “ shall be deemed to be (1) the consideration originally 
received for the shares so exchanged or converted, and (2) that part of surplus, 
if any, transferred to stated capital upon the issuance of shares for the shares so 
exchanged or converted, and (3) any additional consideration paid to the corporation 
upon the issuance of shares for the shares so exchanged or converted.” 


V. Indebtedness. A corporation shall have power to borrow money 
and to issue bonds, debentures, notes or other evidences of indebtedness, 
and to secure the payment or performance of its obligations by mort- 
gage, deed of trust, pledge or otherwise. Unless the articles otherwise 
provide, any such action may be authorized by resolution of the board 
of directors without the approval of shareholders.** 

Subject to any further restrictions in its articles a corporation shall 
have power, in connection with the issuance of securities evidencing its 
indebtedness, or independently thereof, to grant to the holders or regis- 
tered owners thereof the right and option to convert such securities into 
such number of shares of such class or classes, and upon such terms and 
conditions, as may be determined by resolution of the board of directors 
approved by the vote or written consent of a majority of the share- 
holders entitled to vote pursuant to the articles, and a majority of the 
shareholders of the class or classes issuable on conversion irrespective 
of whether such shareholders are entitled to vote thereon pursuant to 
the articles.” 

Securities convertible into shares having a distribution preference 
shall not be issued for an amount of consideration less than the highest 
aggregate amount of such distribution preferences.** 





_ 36. Provision is made for the authorization and issuance of securities and other 
evidences of indebtedness by action of the board of directors without the approval 
of shareholders. This policy is in accordance with the common law and the 
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statutes of most states. In the absence of a statute requiring the approval of 
shareholders, such approval is not necessary. Cal. § 344 and Ohio § 73 specifically 
provide that “ unless the articles otherwise provide, no vote or consent of share- 
holders shall be necessary to authorize such action by the board of directors.” 

A number of states have different requirements. See Neb. § 205 (the articles 
must state the highest amount of indebtedness or liability to which the corporation 
shall at any time be subject, which shall not exceed two thirds of the “ capital 
stock ”) ; Ariz. § 587 (same, with proviso that limitation does not apply to indebted- 
ness authorized by three-fourths vote of stockholders) ; N. D. § 4543, Okla. § 9763 
and S. D. § 8789 (unlawful to “ create debts beyond their subscribed capital stock ”’) ; 
Wis. § 182.06 (bonds cannot be issued for less than seventy-five per cent of their 
face value) ; Ala. § 7015(3) (no “ bonded indebtedness ” can be created or increased 
nor real property “ mortgaged ” except by majority vote of shareholders) ; Okla. 
§ 9775 (two-thirds vote required to authorize “bonded indebtedness”); N. D. 
§ 4559 (similar vote to “issue bonds”); Colo. § 2263 (majority vote necessary to 
mortgage or encumber property) ; Va. § 3783 (majority vote necessary to create or 
increase bonded indebtedness secured by lien); N. Y. $16 (requires two-thirds 
consent to execution of a mortgage except a purchase money mortgage); Md. § 9 
(requires majority vote to “issue bonds, notes and other obligations and secure the 
same by mortgage or deed of trust .. .”); Pa. § 309 (requires majority vote of 
shareholders (or of each class) to “ increase its indebtedness ”’). 

37. Although it is customary to grant the board of directors power to issue 
shares without the vote or consent of shareholders (by statute or by the articles) 
it does not follow that the board of directors should be empowered to grant con- 
version privileges without the approval of shareholders. Shares issued for cash 
or property are issued for a present consideration which substantially represents the 
fair value of the shares, whereas shares issued on the conversion of obligations are 
shares issued for a past consideration which may have no relation to present values. 
Conversion will not take place unless the shares receivable on conversion have a 
market value greater than the market value of the obligations to be surrendered. 
See Model Act IV and note 34, supra, relating to options. A consent of shareholders 
to the issuance of convertible securities is advisable, and a waiver of consent should 
not be permitted in the articles. See Cal. § 296 (corporation may, subject to the 
articles, grant conversion privileges on any terms “in connection with the issue, 
subscription or sale ” of its obligations) ; Minn. § 13 VI (follows California) ; Mont. 
§ 5905(6) (articles may contain provision for issuing convertible securities by resolu- 
tion of the board) ; N. J. § 29a (permits action by the board if authorized by the 
articles or by two thirds of the shareholders) ; N. Y. § 16 (requires two-thirds con- 
sent to authorize convertible obligations). See also Md. § 43; W. Va. § 24. 

Certainly, without the approval of shareholders, the board of directors should 
not be permitted to grant conversion privileges subsequently to or independently 
of the issuance of the securities to which the privilege is attached. If the granting 
power is freely available to the board of directors it should be exercised only in 
connection with the issuance of securities, but if the approval of shareholders is 
necessary there is no objection to the granting of conversion privileges to any 
securities at any time. In fact it may be of real advantage to the corporation and to 
its shareholders. 

38. Outstanding shares must be protected against the issuance of new shares on 
conversion for an amount of consideration less than that which would be required 
if such shares were issued for cash or property. See Hills, supra note 24. N.J.§ 29a 
provides that securities convertible into shares having par value shall not be issued 
for less than the par value of such shares. But see Cal. § 299, Md. §§ 42 and 43, 
and Ohio § 16, which permit the issuance of convertible securities as well as shares 
having par value at less than par. Of course, if shares may be issued at less than 
par there is reason for permitting the sale at less than par of securities convertible 
into such shares. 





1935] 






























































VI. Stated Capital. A corporation shall have a stated capital *® 
which shall be an amount equal to the sum of the following amounts, 
less the amounts of any reductions of stated capital made as authorized 
in Articles IX and XI: 
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(a) The aggregate of all amounts of consideration received for all 
shares previously issued,*® less the aggregate of any amounts thereof 
designated as paid-in surplus in the manner hereinafter provided,** plus 

(b) The aggregate of all amounts previously transferred to stated 
capital from surplus by resolution of the board of directors or upon pay- 
ment of a share dividend. 

The board of directors may determine by resolution adopted upon 
or prior *? to the issuance of any shares that only a specified part of the 
amount of consideration for such shares shall be stated capital, but such 
part shall not be less than two thirds of the aggregate amount of con- 
sideration received therefor, and not less than the highest amount of 
distribution preference of any such shares having a distribution prefer- 
ence, and not less than the highest redemption price of any such shares 
subject to redemption.** 

The amount of stated capital shall not be changed in the event issued 
shares are changed, converted, subdivided or consolidated into any num- 
ber of shares of any class or classes, unless such event is accompanied 
by proceedings for the increase or reduction of stated capital, or unless 
as an incident thereof the corporation shall receive other consideration, in 
which event the amount or value thereof shall be added to stated capital.** 

The amount of stated capital may be increased by resolution of the 
board of directors directing that a specified amount or amounts of any 
surplus be transferred to stated capital.*® 

The payment of a share dividend from unissued shares shall effect an 
increase of stated capital and a reduction of the surplus from which 
declared payable in an amount equal to the highest aggregate amount 
of distribution preference or highest aggregate redemption price, which- 
ever is higher, of any such shares having a distribution preference or 
being subject to redemption.*® 





39. The term “ stated capital ” has been used, as it is descriptive and is different 
from “ capital stock” or “ capital”, which have become encircled with confusion 
and misunderstanding. Several modern laws have adopted “ stated capital”. See, 
e.g., Cal. § 300b; Ill. §§ 2(k), 19; Minn. §§ 1 X, 20; Ohio § 37; Pa. §§ 2, 614. But 
the Uniform Act, unfortunately, uses the term “ capital stock”. The single word 
— ” is found in a number of laws, including those of Delaware, Michigan, and 

evada. 

Stated capital is an amount in dollars or dollar value. It is not indicative of 
shares of stock (authorized, issued or outstanding) or of assets, liabilities or net 
worth. Stated capital is solely a quantum, a marginal or minimum amount which 
must be in existence and be maintained as a condition precedent to the withdrawal 
of assets to or for the benefit of shareholders. Its purpose is to protect creditors 
from shareholders, and shareholders from other shareholders. The amount of stated 
capital, in effect at the time, may not be reduced except in accordance with a 
statutory permission. 

Stated capital arises in conjunction with the receipt of consideration for shares 
on original issue and by voluntary transfers from surplus incident to the payment 
of a share dividend or a resolution of transfer. Having arisen, the amount thereof 
remains constant unless and until changed by appropriate corporate action. Stated 
capital does not “ represent ” and has no dependent relation to shares or classes of 
shares. To repeat, it is an independent amount in dollars or dollar value serving as a 
limitation on the right of shareholders to withdraw (by dividends or by the pur- 
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chase of shares, except in special circumstances provided by statute) any assets of 
the corporation. The amount of stated capital is computed by adding together its 
various component amounts, but such component amounts, having become a part 
of a total amount, are merged into such total. Stated capital is the single total 
amount. 

40. Issued shares specifically include treasury shares under Ohio § 37 and R. I. 
§ 53 A, and under the laws of states which define treasury shares as “ issued ” shares. 
See note 6, supra. 

41. The writer has again discarded the usual classification of shares into shares 
having par value and shares without par value, as that classification is faulty. For 
purposes of this discussion, however, such classification will be considered. With 
few exceptions, modern corporation laws include in the amount of stated capital 
the par value of issued shares having par value. Cal. § 300b and R. I. $53 are 
exceptions. Ohio § 16 permits the issuance of shares having par value for a con- 
sideration less than par, but requires that the par value be included in stated capital. 
If shares having par value are issued at a premium, such premium becomes paid-in 
surplus under most laws, but will become stated capital under the Model Act unless 
the board of directors allocates it to paid-in surplus. Perhaps this innovation 
should be discarded. 

Existing corporation laws are of three general groups in their treatment of 
stated capital and paid-in surplus incident to the issuance of shares without par 
value. The first group requires the capitalization of all consideration received. See 
Fla. § 6547; Ind. § 1(h) ; Uniform Act § 1 X; N. Y. § 12 (articles must state that all 
consideration shall be capitalized or that the shares shall have a designated stated 
value of one dollar or more) ; Va. § 3840 (capitalizes all consideration except “‘ con- 
tributed surplus” arising pursuant to a subscription agreement). The second 
group gives the board of directors unlimited authority to designate as paid-in surplus 
a portion of the consideration received for shares without par value. See Del. § 14, 
L. 1929 p. 374; Idaho § 128; La. § 25; Me. § 19; Md. § 39; Nev. § 1623; N. J. § 119e; 
Ohio § 37; R. I. § 53; Tenn. § 3735. The third group recognizes that paid-in surplus 
has a useful function but that the adequacy of stated capital is of primary impor- 
tance. The Model Act accepts that policy by protecting distribution preferences 
and redemption prices, and by building a backlog of stated capital for equity shares, 
with a provision for the capitalization of a substantial portion of the consideration 
received for shares without a distribution preference. See also Cal. §300b (entire 
amount of agreed consideration for shares without par value having a liquidation 
preference must be “ credited to stated capital”) ; Colo. § 2248 (entire consideration 
received for “ preferred or special ” shares without par value shall be stated capital; 
and the articles must state what part, if any, of the consideration received for “ com- 
mon ” shares without par value shall be stated capital; and in the absence of such 
statement, all the consideration received therefor shall become stated capital) ; Ill. 
§ 19 (similar provision) ; Minn. § 20 (paid-in surplus limited to the excess of consid- 
eration over “ the amount to which such shares upon involuntary liquidation are en- 
titled in preference to shares of another class or classes ” unless the “ subscription or 
contract for purchase thereof expressly otherwise provides”); Pa. §614(2) (must 
capitalize all consideration received for shares which have “ a preferential right in the 
assets of the corporation in the event of involuntary liquidation ”, but may allocate to 
paid-in surplus any part of the consideration for shares without such a preference) ; 
S. D. § 8777-A (articles must state that “ the corporation will carry on business with 
a stated capital ” consisting of aggregate par values plus all consideration for shares 
without par value; or not less than the “ aggregate amount of the preference ” to 
which all preference shares are entitled, plus a stated amount of not less than five dol- 
lars in respect of every share without a preference) ; Vt. § 5850 (stated capital, for 
dividend purposes, is defined as the aggregate of par values plus “ the value of all 
outstanding non par value stock, as determined at the time of its issue as a liability ”). 

Wis. § 182.14 is unique in providing that “in case said shares without par value 
are sold by a corporation which has accumulated a surplus, such portion of the 
price as shall bear the same proportion to the total price as the surplus bears to the 
total of capital and surplus... may... be treated as surplus available for 
dividends.” Another odd stratum appears in Kan. § 303, Mo. § 5102, and N. M. 
§ 903. It provides that “stated capital shall not include any net profits or surplus 
earnings until transferred to capital, and shall not be larger in amount than the 
excess, as shown by the books of the corporation, of its assets over and above 
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its liabilities, other than liabilities on account of shares. .. .” Mich. § 20 requires 
the capitalization of at least 50 per cent of the consideration received for shares 
without par value, and Canada § 12(7) limits paid-in surplus (“ distributable sur- 
plus”) to 25 per cent of the consideration received. 

42. It seems preferable to require a determination upon or prior to the issuance 
of shares. Cal. § 300b so provides, and Ohio §§ 17, 23, and Minn. § 20 require a 
determination “at the time ” of issuance or allotment. Del. § 14, L. 1929 p. 374, 
Mich. § 20, and Nev. § 1623 require a determination at the time with respect to 
shares issued for cash, and within 60 days for shares issued for property other than 
cash. N. J. § 119e allows 30 days for a determination. 

43. The writer again accords the same treatment to shares having par value and 
to shares without par value which have a distribution preference. The considera- 
tion therefor should be capitalized to the extent of such preference or to the extent 
of the redemption price if redeemable for an amount greater than the distribution 
preference. Corporation laws which give the directors unlimited freedom in the 
capitalization of consideration paid in for shares fail to protect creditors and other 
shareholders. There is no excuse for a distribution preference which is greater 
than the amount of consideration paid for the shares or greater than the portion of 
such consideration protected from withdrawal by stated capital. 

Equity shares without a distribution preference may be given more liberal 
treatment, especially if the purposes for which paid-in surplus is available are 
restricted. See the limitations on dividends in Model Act VII, and on share 
purchases in Model Act IX. It is not unreasonable, however, to fix a minimum 
percentage for capitalization, and the writer has taken an arbitrary two-thirds. 
Mich. § 20 requires at least one-half, which is midway between the extremes of 
the first and second groups named in note 41, supra. 

44. The amount of stated capital must be protected against abuse in the event 
of adjustments within the share structure, and the above provision has been written 
to cover all likely adjustments. There are two methods of reaching the same 
result. The first, adopted above, is to provide that adjustments shall not change 
the amount of stated capital. The second is to define the amount of consideration 
deemed to have been received for shares issued pursuant to such adjustments. The 
former is preferable, as it recognizes the independence of stated capital from shares 
or classes of shares. 

Cal. § 300b contains a “ shall not be changed ” provision, and § 362, relating to 
amendments of the articles, provides that “‘ No amendment changing the aggregate 
par value of par value shares or the number of shares without par value shall affect 
the stated capital of a corporation.” Del. § 26, L. 1933 p. 381, accomplishes the 
same result by a substitution of “represented” stated capital. Ohio § 37 simply 
states ‘“ Whenever shares of one class are changed into, converted into, or exchanged 
for shares of another class or classes the amount of stated capital of the corporation 
shall not be changed unless proper proceedings to that end are taken in conformity 
with this act”. Ohio § 15, based on “ represented ” stated capital, is more verbose. 
Minn. § 37 III combines Delaware and California to the same end, except that stated 
capital “ shall be increased by the difference, if any, between the par value of the 
shares so allotted and the stated capital represented by the shares without par value 
so to be replaced ”. See also Me. § 48. 

On the theory of consideration received, Pa. § 603 and Ill. § 17 have like pro- 
visions: “In the event of an exchange of issued shares having a ,.ar value for a 
different number of shares having the same aggregate par value, whether of the 
same or of a different class or classes, or in the event of a conversion of shares, or 
in the event of an exchange of shares with or without par value into the same or a 
different number of shares without par value, whether of the same or a different 
class or classes, the consideration for the shares so issued in exchange shall be 
deemed to be (1) the consideration originally received for the shares so exchanged 
or converted, and (2) that part of surplus, if any, transferred to stated capital upon 
the issuance of shares for the shares so exchanged or converted, and (3) any addi- 
tional consideration paid to the corporation upon the issuance of shares for the 
shares so exchanged or converted.” See also La. § 44: Wash. § 39. Iowa § 8419-cg 
provides that if shares having par value are changed into shares without par value, 
the corporation may, by vote of its shareholders, “‘ fix the amount of capital repre- 
sented ” by the shares without par value. Stated capital cannot be increased or 
decreased by an amendment of the articles under Tenn. § 3736. 




















19351] MODEL CORPORATION ACT 1363 


45. All modern corporation laws permit a voluntary transfer of surplus to 
stated capital by resolution of the board of directors. See Cal. §§ 300b, 348c; Del. 
§ 14, L. 1929 p. 374 (“in respect of any shares of the corporation of any designated 
class or classes”); Ill. § 19 and Pa. § 614 (surplus may be transferred to stated 
capital “in respect of any designated class of shares”) ; Mich. § 20; Minn. §§ 1 X, 
20 VII (paid-in or earned surplus) ; Nev. § 1623; N. J. § 119e (“in respect of any 
shares without nominal or par value of the corporation of any designated class or 
classes”) ; Ohio § 37 (‘‘ to increase the stated capital represented by shares without 
par value”). 

46. Precedent decrees the capitalization of surplus upon the payment of a share 
dividend from shares previously unissued. The writer has not followed that 
precedent with respect to shares without a distribution preference. Under existing 
corporation laws, the payment of shares having a par value increases stated 
capital by the aggregate par value of the shares issued, but the payment of shares 
without par value increases stated capital by an undetermined amount to be fixed ” 
by a variety of methods. The writer has again classified all shares as shares with 
or without a distribution preference. Shares with a distribution preference should 
be capitalized in an amount not less than their preference, but shares without a 
distribution preference need not be capitalized unless the board of directors so 
determines. 

New York has no provision covering share dividends, yet the courts have held 
that a share dividend capitalizes surplus to the extent that it is based on earnings. 
It may be that the payment of shares without par value would capitalize all surplus 
on that date. See Bourne v. Bourne, 240 N. Y. 172, 148 N. E. 180 (1925) ; Equitable 
Trust Co. v. Prentice, 250 N. Y. 1, 164 N. E. 723 (1928). Assuming for discussion 
that surplus should be capitalized on the payment of shares without a distribution 
preference, it is difficult to express the exact amount. Such amount must be 
based on (a) the amount of stated capital “ represented ” by the shares paid as a 
dividend, or (b) the whole or a part of the average or other relative amount of 
consideration received for shares of the same class previously issued, or (c) the 
book or market value thereof. The Uniform Act § 24 VI, followed in Idaho § 129(6), 
La. § 26 V, and Wash. § 24 VI, capitalizes shares having par value at their par value, 
but, with respect to shares without par value, provides only that the board of 
directors shall fix the number of shares and the amount to be capitalized. [IIl. 
§ 41(f), Ind. § 12, and Pa. § 703 follow Del. § 35, L. 1927 p. 245, and provide that 
shares without par value shall be issued “at such value as shall be fixed by the 
board of directors ” but that shares with par value shall be issued at par, with the 
result that shares without par value but with a distribution preference can be 
capitalized for an amount less than their preference. Only the amount so fixed 
need be transferred to stated capital. Cal. § 346a and Minn. § 21 III(c) provide 
that surplus shall be capitalized to the extent of (a) the aggregate par value of 
shares having par value, (b) the amount of preference upon involuntary liquidation 
of “ preferred shares” without par value, and (c) the “estimated fair value” of 
“common shares”. See also N. H. 815 (“ undivided surplus profits” may be 

capitalized by issuing shares “ representing ” all or any part thereof) ; Tenn. §§ 3737, 
3886 (on declaration of share dividend, surplus must be “ reduced in an amount 
equal to the value of the stock issued ”) ; W. Va. § 30 (provides for share dividends 
“ against its accumulated earnings or surplus and the consideration for its shares 
of stock so issued shall be taken to be the capitalization thereby of the surplus or net 
profits of the corporation ”) ; Wis. § 182.14 (amount of surplus “ distributed ” by a 
share dividend becomes stated capital). Several states permit share dividends 
from the “surplus” of assets over liabilities plus stated capital, without provision 
for the capitalization of a fixed or minimum amount of surplus. Mich. § 22 adopts 
a different policy and provides with respect to shares without par value that “ there 
shall be transferred to capital at least the equivalent in value per share of such 
dividend as equals the average original consideration amount per share of the 
shares without par value outstanding at the time of such declaration which is 
carried as capital.” 

Shares having a distribution preference and shares subject to redemption (with 
or without par value) should be capitalized at the highest amount to which they 
may become entitled as they forthwith acquire a preference or an opportunity to be 
redeemed out of stated capital. On the other hand, there is no sound reason for 
requiring the capitalization of surplus on the payment of a dividend of shares not 
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entitled to a distribution preference and not subject to redemption. Such shares, 
whether paid to shareholders of the same or a different class, represent a further 
subdivision of net assets in excess of all preferences. If paid to shareholders of the 
same class, as in the great majority of cases, a dividend of such shares is no more 
than a subdivision of issued shares and the equity represented thereby. The board 
of directors has authority at any time to transfer all or a part of surplus to stated 
capital and can do so in conjunction with a share dividend if it so elects. 

The elimination of this requirement simplifies corporation law by discarding a 
useless formality, and bears out the policy expressed in Model Act VIII, which 
treats a share dividend as an adjustment or subdivision of shares. 


VII. Dividends in Cash or Property. Subject to any further re- 
strictions in the articles, a corporation may,*’ by resolution of its board 
of directors, declare and pay dividends in cash or property only as 
follows: *8 

(a) Out of earned surplus: *° or 

(b) In the absence of any earned surplus, out of paid-in surplus or 
capital surplus, provided, that if there shall be shares outstanding en- 
titled to preferential dividends pursuant to the articles, dividends out 
of paid-in surplus or capital surplus shall be payable only upon such 
shares; °° or 

(c) In the absence of any surplus, to the extent of an aggregate 
amount not exceeding two thirds of the net profits earned during the 
preceding accounting period, which shall be not less than six months nor 
more than one year in duration; provided, that if there shall be out- 
standing shares entitled to preferential dividends pursuant to the arti- 
cles, dividends out of net profits shall be payable only upon such shares. 

No such dividends shall be paid unless the value of the net assets of 
the corporation remaining after the payment thereof shall be at least 
equal to the sum of the aggregate amount of distribution preferences of 
all shares outstanding having a distribution preference, if any, plus an 
amount equal to one half of the remainder resulting from subtracting 
such aggregate amount of distribution preferences from the amount of 
stated capital of the corporation. 

Whenever a dividend is paid from a source other than earned surplus 
notice thereof shall be given to the shareholders receiving such dividend 
prior to or concurrently with the payment thereof.°? 

No dividend shall be declared or paid: 

(1) At a time when the corporation is insolvent or when the payment 
thereof would render the corporation insolvent or, except as in this 
Article permitted, when its net assets ®* are less than its stated capital 
or when the payment thereof would reduce its net assets below its 
stated capital; °* or 

(2) At a time when there is reasonable ground for believing that the 
payment thereof would render the corporation unable to satisfy its 
determined and contingent debts and liabilities when they fall due,*® 
except debts and liabilities otherwise adequately provided for; or 

(3) Unless, after payment of such dividend, the then fair value of 
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the remaining current assets of the corporation shall be at least equal to 
one and one quarter times its current liabilities.*® 

If the articles so provide, a corporation organized substantially for 
the liquidation or exploitation of specific assets may pay dividends with- 
out making deduction for the depletion of such assets resulting from 
lapse of time or from the consumption or sale of such assets incidental 
to their exploitation.*” 

This Article shall not apply to distributions or withdrawals in liqui- 
dation as provided in Article XII. 





47. Odd provisions are found in N. M. § 156 and N. C. § 1178, requiring the 
payment as a dividend of all “ accumulated profits ” exceeding a permitted reserve. 

48. Regulations affecting dividend payments are closely related to restrictions 
placed on the purchase or redemption of shares, as all constitute the withdrawal of 
corporate assets in favor of shareholders. The tendency of modern corporation 
law is to increase its prohibitions and to limit the funds available for dividends, 
especially for dividends on common shares. See Ballantine and Hills, Corporate 
Capital and Restrictions upon Dividends under Modern Corporation Laws (1935) 
23 Cauir. L. Rev. 229. In general, see the following series of articles: Weiner, 
Theory of Anglo-American Dividend Law: The English Cases (1928) 28 Cot. L. 
Rev. 1046; Weiner, Theory of Anglo-American Dividend Law: American Statutes 
and Cases (1929) 29 id. 461; Weiner, The Amount Available for Dividends Where 
No-Par Shares have been Issued (1929) 29 id. 906; Weiner and Bonbright, Theory 
of Anglo-American Dividend Law: Surplus and Profits (1930) 30 id. 330 and 954. 

There are three general sources of dividends: (1) earned surplus, (2) unearned 
surplus represented by paid-in surplus or capital surplus, and (3) net earnings for 
a fixed current period. Del. § 34, L. 1929 p. 392, is an example of extreme freedom. 
Dividends may be paid out of “ net assets in excess of its capital ” (including paid-in 
surplus and capital surplus) or “in case there shall be no such excess, out of its 
net profits for the fiscal year then current and/or the preceding fiscal year ” provided 
the aggregate amount of distribution preferences is not impaired. 

49. All laws permit the payment of dividends from earned surplus. Mich. § 22 
allows dividends only “ from earned surplus or from net earnings.” Cal. § 346 and 
Minn. § 21 name “ earned surplus ” as one source of dividends. 

50. Many laws allow dividends from any surplus (or from the excess of net 
assets over stated capital) which includes paid-in surplus and capital surplus, See 
Ind. § 12 (“surplus earnings or net profits or surplus paid in in cash”); Me. § 19 
(paid-in surplus available for dividends) ; Nev. § 1625 (“surplus of its assets over 
its liabilities, including capital”); N. J. § 47 (“surplus or net profits”) ; Ohio § 38 
(“ excess of the aggregate of its assets less the deductions hereinafter required over 
the aggregate of its liabilities plus stated capital”). More variations in language are 
found in dividend provisions than in any other part of statutory corporation law, 
and a recital of all would serve no useful purpose. The availability of paid-in 
surplus and capital surplus has been restricted by several modern laws. Cal. § 346, 
Til. § 41, Mich. § 22, and Pa. § 704 permit the payment of dividends from such 
sources only upon shares entitled to preferential dividends. See Berle, Non-Voting 
Stock and “ Bankers’ Control” (1926) 39 Harv. L. Rev. 673 

Many serious questions of policy arise in the drafting of a dividend provision. 
Granting for purposes of discussion that dividends should not be limited to earned 
surplus, should dividends from unearned surplus or from net profits (after im- 
pairment of stated capital) be restricted to preferred shares? Some laws have 
special provisions which (a) limit dividends out of unearned surplus to preferred 
shares and (b) permit dividends out of net earnings on all shares, common or 
preferred, at least to the extent of net assets exceeding the distribution preferences 
of preferred shares. The two seem incongruous. Under such laws a corporation 
having common and preferred shares cannot apply its unearned surplus to dividends 
on its common shares, but after all surplus has been exhausted the corporation can 
pay dividends on both classes of shares from net earnings. Likewise a corporation 
having only one class of common shares cannot pay dividends from its unearned sur- 
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plus but may do so if its unearned surplus vanishes through losses or depreciation. 
To be consistent, a corporation law should provide that dividends are not payable 
on common shares out of net earnings unless dividends are also payable on such 
shares out of unearned surplus. If a corporation has only common shares out- 
standing, there is a further question whether dividends thereon should be payable 
only from earned surplus, from earned surplus and unearned surplus, or from net 
earnings as well as earned and unearned surplus. Following the analogy of the 
prevailing policy, dividends would be payable from earned surplus and net earnings 
but not from the middle source of unearned surplus. That of course is indefensible. 

The purpose of restricting dividends payable from unearned surplus is to 
protect preferred shares from prejudicial withdrawals in favor of common shares. 
The Model Act accepts that purpose by providing that dividends may be paid out 
of paid-in surplus and capital surplus, but only on preferred shares if any such 
shares are outstanding. See Minn. § 21. No attempt has been made to distinguish 
between two or more classes of preferred shares. 

Of course, if unearned surplus can be applied to absorb net losses or earned 
surplus deficit, dividends out of net earnings in spite of an “ unearned surplus 
deficit” or an “impairment of paid-in surplus”, if there can be such, are in 
effect dividends out of unearned surplus similar to dividends out of net earnings in 
spite of an impairment of stated capital, discussed in note 51, infra. Hadden v. 
Commissioner, 49 F.(2d) 709, 711 (C. C. A. 2d, 1931). See interesting discussion 
of this question in Hatfield, Operating Deficit and Paid-in Surplus (1934) 9 Ac- 
COUNTING REv. 237. One of the principal purposes of a paid-in surplus is the 
creation of a fund to absorb losses prior to the time when a corporation reasonably 
can be expected to be in an earning position, and if paid-in surplus can be used 
for that purpose it is likewise proper that it be used to absorb subsequent losses. 

51. It is debatable whether any provision should be made for the payment of 
dividends out of current earnings in the absence of a surplus and in spite of an 
impairment of stated capital. A few state laws resemble the English precedents 
in this respect. Del. § 34, L. 1929 p. 392, permits dividends out of “ net profits 
for the fiscal year then current and/or the preceding fiscal year ”, provided that if 
the stated capital “ shall have been diminished by depreciation in the value of its 
property, or by losses, or otherwise, to an amount less than the aggregate amount 
of the capital represented by the issued and outstanding stock of all classes having 
a preference upon the distribution of assets ”, dividends shall not be paid out of net 
profits until such deficiency shall have been repaired. Minn. § 21 II permits a 
corporation to pay dividends “ out of its net earnings for its current or for the 
preceding fiscal year, whether or not it then has a paid-in or earned surplus, 
provided, that if there are outstanding shares entitled to a preference upon liquida- 
tion, such dividends shall not be paid upon any other shares except to the extent 
that the fair value of its assets . . . exceeds the aggregate of its liabilities and its 
stated capital represented by all shares entitled to a preference upon liquidation ”. 
Cal. § 346 provides that dividends may be payable “ Despite the fact that the net 
assets of the corporation amount to less than the stated capital, out of net profits 
earned during the preceding accounting period which shall not be less than six 
months nor more than one year in duration”, provided that “If the value of the 
net assets amounts to less, through depreciation, depletion, losses, or otherwise, 
than the aggregate amount of stated capital attributed to shares having liquidation 
preferences ”, a corporation shall not declare dividends out of net profits except 
upon such shares until the value of the net assets has been so restored. 

Dividends should not be paid out of net profits until after the lapse of a reason- 
able period of time during which the directors will have an opportunity to judge 
the effect of current profits or losses. On the other hand, the period should not 
extend unreasonably beyond current operations. The period provided in the 
California law seems preferable. 

Assuming that it is advisable to permit the payment of dividends in spite of an 
impairment of stated capital (which “represents” both common shares and pre- 
ferred shares) it does not follow that dividends should be permitted on preferred 
shares after the stated capital “ represented ” by common shares has been exhausted, 
as provided in California and Minnesota. The aggregate distribution preferences of 
preferred shares must be protected from impairment due to the payment of dividends 
on junior shares, but it is not fair to the holders of junior shares to permit with- 
drawals by senior shareholders below the aggregate of their distribution preferences. 
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The Delaware provision is preferable in this respect, as it maintains a backlog of 
assets for the holders of equity shares without depriving preferred shareholders of 
the opportunity to receive dividends out of net earnings to the extent of the equity. 
If the corporation has only one class of shares, a minimum amount should be 
established, similar to the aggregate of distribution preferences, below which net 
earnings should be applied to stated capital deficit and not to dividends. That 
minimum could be fixed at one half of the stated capital, or some other reasonable 
portion. The same reasoning applies to corporations having two or more classes 
of shares. One half of the stated capital “ represented” by equity shares is a 
reasonable maximum withdrawal before requiring the corporation to restore or 
adjust its stated capital. 

The policy of permitting dividends out of net earnings is debatable. See Ballan- 
tine and Hills, supra note 48. It is suggested, therefore, that the directors be re- 
quired to set up a reserve before payment of such dividends, perhaps of one third 
of such net earnings, thereby permitting the payment of two thirds of the net 
earnings as dividends and requiring that the balance be applied to a reduction of the 
stated capital deficit. Also it might be desirable to establish a standard of prudence 
and due care, which ordinarily does not apply to dividends within the legal bounds. 
Subject to setting aside a reserve, it seems reasonable to grant the corporation an 
opportunity to pay modest dividends and at the same time restore its impaired 
stated capital. Such dividends are limited to preferred shares if such shares are 
outstanding. See note 50, supra. 

52. This provision is essential for income tax and corporate purposes. A taxable 
“ dividend ” is any distribution of earnings or profits accumulated since Feb. 28, 
1913, and every distribution is made “out of earnings or profits to the extent 
thereof, and from the most recently accumulated earnings and profits”. Earnings 
accumulated, or increase in value of property accrued, before March 1, 1913, may 
be distributed exempt from tax. Net earnings from current operations are con- 
sidered as unearned surplus or capital exempt from taxation if all accumulated earned 
surplus has been exhausted, including surplus and increment existing on March 1, 
1913. 48 Strat. 711, 26 U.S. C. A. § 5115 (1934); U.S. Treas. Reg. 86. Edwards v. 
Douglas, 269 U. S. 204, 214 (1925); Willcuts v. Milton Dairy Co., 275 U.S. 215 
(1927); Hadden v. Commissioner, 49 F.(2d) 709 (C. C. A. 2d, 1931); Faris v. 
Helvering, 71 F.(2d) 610 (C. C. A. oth, 1934), cert. denied, 293 U.S. 584 (1934). See 
similar provisions in Cal. § 346; Ill. § 41(b); La. § 26; Mich. § 22; Minn. § 21 II; 
Ohio § 38; Pa. § 704. 

53. For the purposes of any provision intended to protect creditors or senior 
stockholders, the assets of a corporation should not include any so-called “ assets ” 
which often appear on the asset side of a balance sheet for accounting purposes only. 
A balance sheet is not a statement of net worth but is an accounting presentation of 
relevant facts concerning the financial status. Several items which appear on the 
“Jiability ” side for balance purposes only are not true liabilities, such as stated 
capital (“capital stock”) and surplus. Similarly, certain items appearing on the 
“ asset ” side are not true assets, such as treasury shares (see note 82, infra) and 
unamortized bond discount or expense. Suppose a corporation issues its ten-year 
bonds at go. It must carry the bonds as a liability at par, and to make its state- 
ment balance, the discount of 10 is carried as an asset and amortized 1% a year over 
the life of the bonds. Helvering v. Union Pac. R. R., 293 U. S. 282 (1934). Asa 
consequence, a liability becomes a balance sheet “ asset ”. 

Good will is often carried as an asset but it is no more than a capitalization of 
anticipated income, and should be included, if at all, only in proportion to income. 
A corporation which operates at a loss can have no good will except for speculative 
purposes, and the good will of a corporation which is operating at a profit is not 
necessarily constant or permanent. Strangely, good will as a balance sheet “asset ” 
can be purchased but cannot be created. If a new corporation conducts a profit- 
able business over many years it cannot carry good will on its balance sheet, yet if 
another corporation purchases the same business it may capitalize the good will 
which it has purchased. Why should something be an “ asset” of the purchaser 
which cannot be carried as an asset by the seller? 

54. Many states have provisions covering insolvency and impairment of stated 
capital. Such a provision is probably superflous in the Model Act. 

55. Cal. § 346 prohibits dividends if there is “ reasonable ground for believing that 
thereupon the corporation’s debts and liabilities would exceed its assets, or that it 
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would be unable to meet its debts and liabilities as they mature.” Ohio § 38 is similar 
to the extent that a corporation is “ rendered unable to satisfy its obligations and 
liabilities ”. This provision has introduced a new standard for dividend payments 
based on financial worth rather than legal classifications. The standard has been 
further advanced by the Model Act. See Model Act IX, XII; notes 56, 69, 89, infra. 

56. The ability to pay dividends, as distinguished from the right to pay, depends 
largely on the current position of a corporation and not on its “legal surplus ”. 
Dividend payments out of cash reduce the excess of current assets over current 
liabilities, or, if made from borrowings, increase current liabilities without a corre- 
sponding increase of current assets. Fixed assets necessary in the operation of a 
business are generally unavailable for dividend purposes and are relatively unim- 
portant compared to current assets. It seems advisable to adopt in corporation law 
the accepted standard of measure applied to dividend payments by business men 
and bankers, who judge the propriety of a proposed dividend by the current position 
or other credit indications of the corporation. A reasonable margin of current assets 
over current liabilities remaining after the payment of a dividend should be main- 
tained to avoid an impairment of operating ability and financial stability. See 
BERLE, CASES ON CORPORATION FINANCE (1930) 355,. 356. 

It will, of course, be necessary to define “ current assets ” and “ current liabilities ”’ 
as occasions arise. See Model Act I(q) and note 15, supra. Assuming that the 
policy of a current position dividend standard is sound, the draftsman of a corpora- 
tion law is not demanding too much of accountants by shifting some of the ad- 
ministrative duties to those who profess to be experienced in that service. 

Dividend restrictions based on financial fitness are quite common. Many 
funded debt trust indentures and preferred share protective clauses contain pro- 
visions that dividends shall not be paid unless the corporation maintains a certain 
amount of assets, a certain surplus or working capital, or a ratio of assets to liabilities 
or current assets to current liabilities. Some articles protect senior shares with a 
dividend reserve, or with a limitation on dividends payable to junior shares based on 
a ratio or margin of assets in excess of distribution preferences. An interesting col- 
lection of such provisions is found in Raisty, Working-Capital Safeguards of Pre- 
ferred Stock (1934) 58 J. ACCOUNTANCY 39. See also GRAHAM AND Katz, AcCCOUNT- 
ING IN LAw PRACTICE (1932) 263, 268, 277, 293. Under N. C. § 1179, a corporation 
cannot pay dividends “ when its debts, whether due or not, exceed two-thirds of its 
assets. . . .” That appears to be the only statutory approach to this question. 

57. This language is taken from Del. § 34, L. 1929 p. 392, Mich. § 22, and Ohio 
§ 38(b). Several laws cover the matter in greater detail: Ind. §12; La. §§ 3, 
26; Minn. § 21 V; Pa. § 7or C; Wash. § 24 VII. Cal. § 346, for instance, reads as fol- 
lows: “A wasting asset corporation, that is a corporation engaged solely or sub- 
stantially in the exploitation of mines, oil wells, gas wells, patents or other wasting 
assets, or organized solely or substantially to liquidate specific assets, may distribute 
the net income derived from the exploitation of such wasting assets or the net pro- 
ceeds derived from such liquidation without making any deduction or allowance for 
the depletion of such assets incidental to the lapse of time, consumption, liquidation 
or exploitation; subject, however, to adequate provision for meeting debts and 
liabilities and the liquidation preferences of outstanding shares and to notice to 
shareholders that no deduction or allowance has been made for such depletion.” 
Canada § 83(4) provides that the assets of a “ wasting character” must be “ at 
least seventy-five per cent in value of the assets” of the company. The so-called 
wasting asset exception should be confined to corporations organized substantially 
for the liquidation of specific assets. See Ballantine and Hills, supra note 48. 


VIII. Share Dividends. Subject to any further restrictions in the 
articles, a corporation may declare and pay dividends of its own shares ** 
only upon resolution of its board of directors approved by the vote or 
written consent of two thirds of the shareholders entitled to vote pur- 
suant to the articles, and two thirds of the shareholders, if any, of the 
class of shares to be issued as a dividend, irrespective of whether such 
shareholders are entitled to vote thereon pursuant to the articles.*® 
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Dividends of shares having a distribution preference shall be declared 
payable from earned surplus, from paid-in surplus or from capital sur- 
plus. Dividends of shares without a distribution preference may, but 
need not, be declared payable from any such surplus. 





58. Share dividends are dividends payable in shares of the corporation (not of 
another corporation), including shares previously unissued (previously authorized, 
or authorized for the purpose of the dividend) and treasury shares. There are two 
general types: (a) share dividends payable to holders of shares of the same class, 
and (b) share dividends payable to holders of shares of a different class. In each 
type a distinction must be made between dividend shares which have a distribution 
preference and dividend shares without a distribution preference. Par value shares 
are shares with a “ distribution preference” under Model Act I(h), whether com- 
mon shares or preferred shares. 

59. The present policy of corporation law is to permit the board of directors to 
declare and pay share dividends and cash dividends without the vote or consent 
of shareholders, but as such dividends serve different purposes they need not be 
treated alike. A cash dividend is a distribution of surplus or earnings, whereas a 
share dividend constitutes a subdivision of the shareholders’ interest into more cer- 
tificates representing the same interest (if paid to hoiders of shares without a distribu- 
tion preference in shares of the same class), or a distribution of surplus represented 
by the dividend shares (if paid in shares having a distribution preference, or if paid 
to shareholders of a different class). Irrespective of financial considerations, the 
payment of a share dividend by a corporation having two or more classes of shares 
occasions a realignment of shares and voting power. See discussion in Rowell, 
Rights of Preferred Shareholders in Excess of Preference (1935) 19 Munn. L. REv. 
406, 410. 

Consider, first, a dividend of common shares (without a par value or a distribu- 
tion preference) payable to shareholders of the same class. Although a share divi- 
dend and a subdivision of shares are essentially the same except for a capitalization 
of surplus, “ cutting the melon” by a share dividend has been resorted to for its 
stimulating effect on the stock market, and subdividing shares has been relegated to 
the legitimate purpose of reducing the market value of shares otherwise too high for 
general distribution. The capitalization of surplus incident to a share dividend does 
not account for the difference in market effect. A corporation law should treat such 
share dividends and share subdivisions alike, and require that both be authorized by 
the vote of the shareholders having voting power and the shareholders of the class 
affected. Certainly with respect to a shifting of voting power the shareholders 
should have a voice in their own destiny. Canada § 83(3) permits share dividends 
if “ sanctioned by at least two-thirds of the votes cast at a special general meeting 
of the shareholders of the company duly called for considering the same”. On the 
other hand, it may be sufficient to authorize a subdivision of shares by resolution of 
the board of directors as is permitted by Nev. § 1605. A like treatment is logical, 
but as both actions change the share structure, and as one has been subjected to 
speculative abuse, some form of shareholder approval seems desirable. 

Consider a dividend of one class of shares payable to holders of shares of another 
class— common to preferred, preferred to common, or first preferred to second 
preferred. Certainly the board of directors should not have the power to modify at 
will the relative positions of the various classes of shares, even within the limits of 
fixed dividend preferences. Most current laws do not attempt to control such 
dividends, but some have made specific restrictions. Ohio § 38 merely provides that 
“No dividend shall be paid to the holders of any class of shares in violation of the 
rights of the holders of any other class of shares”. Idaho § 129, Ind. § 12, La. § 26 V, 
Pa. § 703, and Wash. § 24 VI follow Uniform Act § 24, which provides that “ no 
dividend payable in shares of any class shall be paid to shareholders of any other 
class, unless the articles so provide, or such payment is authorized by the vote of the 
holders of a majority of the shares of the class in which the payment is to be made.” 
See also I. §41(d) (“No dividend payable in its own shares shall be paid in 
shares having a preference as to dividends over the shares upon which such dividend 
is paid, unless the payment thereof be authorized by the articles of incorporation ”) ; 
Minn. § 21 III(d) (written consent or vote of two thirds required). 
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Cal. § 346a and Minn. § 21 have a clause to the effect that the provision covering 
share dividends shall not be construed to forbid or limit the power of a corporation 
to split up or subdivide its shares into a larger number of shares without transferring 
surplus to stated capital. Ill. § 41 and Pa. § 703 provide that a split-up or division 
of shares shall not be construed to be a share dividend. See also Nev. § 1605. 

60. See Model Act VI and note 46, supra. 


IX. Purchase and Redemption of Shares. A corporation shall 
have power to purchase or otherwise acquire its own shares only as 
follows: * 

(a) Out of earned surplus; * 

(b) Out of any surplus or out of stated capital if such shares have a 
distribution preference, or out of any surplus if such shares do not have 
a distribution preference, to collect or compromise in good faith a debt, 
claim or controversy; ° 

(c) Out of any surplus or out of stated capital, to eliminate fractional 
shares ** or to discharge an obligation of the corporation to a share- 
holder who has exercised the right of dissent from any proposed cor- 
porate action as provided in this Act; * 

(d) Upon the conversion of shares pursuant to the articles.® 

Subject to any further restrictions in the articles, a corporation may 
redeem, or purchase in lieu of redemption, its shares subject to redemp- 
tion at a price not exceeding the redemption price thereof,®** out of any 
surplus, out of stated capital, or partly out of surplus and partly out of 
stated capital.** 

Irrespective of any provision in the articles respecting the purchase 
or redemption of shares, no shares shall be purchased, redeemed, pur- 
chased in lieu of redemption or otherwise acquired if the purchase or 
redemption thereof would: 

(1) Render the corporation insolvent or unable to satisfy its deter- 
mined and contingent debts and liabilities when they fall due, except 
debts and liabilities otherwise adequately provided for; ® or 

(2) Reduce the then fair value of the net assets of the corporation to 
an amount less than the highest aggregate amount of distribution pref- 
erence of shares then outstanding having a prior or equal distribution 
preference; *° or 

(3) Reduce the then fair value of the net assets of the corporation to 
an amount less than one and one quarter times its determined and con- 
tingent debts and liabilities, except debts and liabilities otherwise ade- 
quately provided for.” 





61. The purchase or redemption of shares constitutes a withdrawal of assets in 
favor of shareholders, and, similar to the payment of dividends and the distribution 
of capital surplus, must be enjoined except within the limits of safety and reason- 
ableness. Shares of any class may be “ purchased ”, but only shares subject to re- 
demption pursuant to the express provisions of the articles may be “ redeemed ” or 
“ purchased in lieu of redemption ”. 
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A few states require the consent or vote of shareholders to authorize a purchase 
of shares. A three-fourths vote is provided by Conn. § 3423 “ unless to prevent loss 
— a debt previously contracted”. See also N. D. § 4531; Okla. § 9747; S. D. 

8777. 

62. It is a generally accepted principle that shares may be acquired out of earned 
surplus, which is the most suitable and least restricted fund available for distribution 
or withdrawal. Assuming that a corporation should have the general power to pur- 
chase its own shares for other than special corporate or statutory purposes, earned 
surplus stands first in the scale of propriety. 

Some states have prohibited, except in special cases, the purchase of shares out of 
unearned surplus (paid-in surplus or capital surplus) to further safeguard creditors 
and shareholders, and the writer subscribes to the opinion that the abuses incident to 
a more liberal rule outweigh its advantages. If a corporation has but one class of 
shares, all of which contributed equally to a paid-in surplus, there would be little 
objection to the purchase of shares from that source provided the purchase price and 
circumstances of purchase are fair to the other shareholders. On the other hand, the 
contributions of one class of shares should not be used to purchase shares of another 
class, especially equity shares or junior preference shares. Cal. § 342 limits purchases 
to earned surplus except in special cases. Minn. § 21 VI provides that “ A corpora- 
tion may purchase or redeem shares of its own stock, whether pursuant to contract 
previously made or otherwise, only as follows: (a) out of earned surplus; (b) out of 
paid-in surplus; provided, that, if the corporation has outstanding shares entitled to 
preferential dividends or to a preference upon liquidation, then only such share may 
be purchased or redeemed out of paid-in surplus”. This exception in favor of 
preference shares follows a similar treatment of dividends by several modern cor- 
poration laws, but it fails to recognize that paid-in surplus is usually derived from the 
holders of common shares. IIl. § 6 effectively limits the purchase of shares to 
paid-in surplus by excluding purchases “ when its net assets are less than the sum of 
its stated capital, its paid-in surplus, any surplus arising from unrealized appreciation 
in value or revaluation of its assets and any surplus arising from surrender to the 
corporation of any of its shares ”. 

Many jurisdictions prohibit the purchase of shares except out of “surplus” 
(earned or unearned), or conversely provide that shares shall not be purchased out 
of stated capital or if such purchase would cause an impairment of capital. In New 
York it is a misdemeanor “ To apply any portion of the funds of such corporation, 
except surplus profits, directly or indirectly, to the purchase of shares of its own 
stock ”. N. Y. Pen. Law (1892) § 664(5). See Topken, Loring & Schwartz, Inc. v. 
Schwartz, 249 N. Y. 206, 163 N. E. 735 (1928) ; Cross v. Beguelin, 252 N. Y. 262, 169 
N. E. 378 (1929). Del. § 19, L. 1929 p. 382, provides that “ no such corporation shall 
use its funds or property for the purchase of its own shares of capital stock when such 
use would cause any impairment of the capital of the corporation ”, but id. § 14, 
p. 374, defines “ surplus ” as the excess of total net assets over the amount of stated 
capital, thereby creating a “ surplus” standard for the purchase of shares. Mich. 
§ ro and Nev. §§ 1608, 1623, follow the Delaware law. See also Ark. § 7(e); Fla. 
§ 6534(3) ; Ind. § 3(b) (8) (power given to purchase shares “ if and when the capital 
of the corporation is not thereby impaired ”) ; Pa. § 302(7) (“no such purchase or 
acquisition shall be made at a time when the net assets of the corporation are less than 
its stated capital, or which would reduce its net assets below its stated capital ’’) ; 
R. I. § 5(g); Tenn. § 3722(9); W. Va. § 39. 

63. Provision should be made to facilitate the settlement of claims by or against 
the corporation, but it does not seem advisable to authorize the acquisition of shares 
out of stated capital for that purpose, as permitted by Cal. § 342(1) and Ohio 
§ 41(b), unless the shares acquired are shares subject to redemption. A three-fourths 
vote is required under Conn. § 3423 “ unless to prevent loss upon a debt previously 
contracted”. Under Ky. § 544 shares may be acquired only “to prevent loss upon 
a debt previously contracted ”, and shares so acquired may not be held for a longer 
period than one year. La. § 23 permits the acquisition of shares “to collect or 
compromise a debt, claim or controversy” only out of “surplus available for 
dividends ”. 

64. The elimination of fractional shares is a convenience with no substantial effect 
on the corporate structure, and adjustments should be permitted whenever needed. 
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See Cal. § 342(4); Ohio § 41(f). See also Waring, Fractional Shares under Stock 
Dividend Declarations (1931) 44 Harv. L. Rev. 404. 

65. The right of a shareholder to dissent from a proposed corporate action and 
demand a valuation and purchase of his shares is of such fundamental importance 
that it should not be vitiated by the lack of a surplus for that purpose. To give the 
right of dissent any practical value, shares must be purchasable out of stated capital 
as well as out of any surplus. See Cal. § 342(2); Ohio § 41(h). 

66. This provision merely eliminates any question as to the right of a corporation 
to acquire its own shares on a conversion. See Cal. § 342(6). 

67. Several states provide that shares having par value cannot be redeemed at 
“less” than par. See Colo. § 2260; Fla. § 5985; N. M. § 119; N. C. § 1156; N. D. 
§ 4558; Okla. § 9730; Tenn. § 3724; Va. § 3792. But if a redemption price is stated, 
it is customary to provide that shares may be redeemed at “ not exceeding” the 
redemption price (Ill. § 14; Pa. § 705), or at the price stated in the articles (Ark. 
§ 23; Del. § 27, L. 1933 p. 385; La. § 45; Md. § 39; Mich. § 37; Miss. § 4132; W. Va. 
§ 22). A corporation should be permitted to acquire redeemable shares at less than 
their par value or redemption price, but should not be empowered to force a redemp- 
tion at less than the redemption price. 

68. Although redeemable preferred shares and funded obligations are funda- 
mentally different, they resemble each other in many respects and often serve quite 
similar purposes. Several corporation laws recognize this similarity and permit the 
redemption of redeemable preferred shares out of stated capital. That permission 
is granted in this Act, and includes the right to purchase shares in lieu of redemption 
under the same terms. Shares acquired by purchase in lieu of redemption are con- 
sidered to be redeemed shares. 

The price paid for shares redeemed or purchased in lieu of redemption must not 
exceed the redemption price fixed in the articles whether the shares are actually re- 
deemed or purchased in lieu of redemption. Shares should not be purchased for a 
price greater than the price at which they can be redeemed, whether the purchase 
price be taken from stated capital or surplus. If there are preferred shares outstand- 
ing, only such shares may be redeemed out of paid-in surplus under Minn. § 21 VI. 

As a general warning, Ohio § 41 provides that no purchase of shares shall be made 
“so as to favor any shareholder over any other”. Fairness to the corporation is a 
preferable criterion and less subject to abuse. 

69. Although there is enough similarity between redeemable preferred shares and 
creditor obligations to warrant an authorization to apply stated capital to the re- 
demption, or purchase in lieu of redemption, of such shares, the seniority of creditors 
must be maintained. Withdrawals by shareholders, whether by way of dividends or 
share acquisitions, must not be made to the prejudice of creditors. Del. § 27, L. 
1933 P. 385, provides that “ no such redemption or purchase, however, shall be made 
out of capital unless the assets of the corporation remaining after such redemption or 
purchase, shall be sufficient to pay any debts of the corporation, the payment of which 
shall not have been otherwise provided for”. See also Ark. § 23; La. § 45 VII; 
Mich. § 37; Pa. § 7o5 A; W. Va. § 40. Ill. § 58 prohibits redemptions “ which will 
reduce the remaining assets of the corporation below an amount sufficient to pay all 
debts and known liabilities of the corporation as they mature, except such debts and 
liabilities as have been otherwise adequately provided for... .’ The word 
“known ”, if used, should apply to both debts and liabilities. Ohio § 41 provides 
that shares shall not be purchased “ when there is reasonable ground for believing 
that the corporation is unable or, by such purchase, may be rendered unable to 
satisfy its obligations and liabilities”. Cal. § 342 contains the “ reasonable ground 
for believing ” of Ohio and the “ otherwise adequately provided for ” of Illinois, and 
gives the following definition: “ The payment of a debt or liability shall be deemed to 
have been adequately provided for if the payment thereof shall have been assumed 
or guaranteed in good faith by a financially responsible person or persons”. See 
Model Act VII, XII; note 55, supra; note 89, infra. 

70. The distribution preferences of shares to remain outstanding which have prior 
or equal rights in the event of a liquidation, dissolution, or winding up of the corpo- 
ration must be preserved against withdrawal. Cal. § 342, Ill. § 58 and Pa. § 705 A 
have provisions to that effect. La. § 45 provides that redemption or purchase of 
shares shall not “ impair the remaining capital stock ”. 

71. Reductions of stated capital, no matter how accomplished, should be subject 
to the same restraints. See Model Act XII; note 90, infra. 
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X. Shares Purchased or Redeemed. Shares purchased, redeemed, 
purchased in lieu of redemption, or otherwise acquired out of any surplus 
may, but need not, be restored to the status of authorized but unissued 
shares by resolution of the board of directors.*2 The amount of the sur- 
plus from which such shares shall have been acquired shall be reduced by 
the amount applied thereto, but the amount of stated capital shall not 
be changed.”* 

Shares purchased, redeemed, purchased in lieu of redemption, or other- 
wise acquired out of stated capital, or partly out of surplus and partly out 
of stated capital, shall be forthwith restored to the status of authorized 
but unissued shares."* The amount of stated capital, and the amount 
of the surplus if any, applied to such acquisition shall be reduced by the 
respective amounts applied thereto.”® 

In case the articles provide that shares of any class or classes pur- 
chased, redeemed, purchased in lieu of redemption, or otherwise acquired 
shall not be reissued,”* any such shares which have been so acquired 
shall be cancelled and the authorized shares of such class or classes shall 
be reduced to the extent of the shares cancelled.”* 

The cancellation of such shares shall not change the amount of stated 
capital or the amount of any surplus, but the acquisition thereof may per- 
mit a reduction of the amount of stated capital or a reduction of an 
amount of surplus, as above provided.*® 

Shares purchased in lieu of redemption shall for all purposes be deemed 
to be shares redeemed.”® 

Treasury shares shall not be entitled directly or indirectly to voting,*®° 
dividend or distribution rights.** 

Treasury shares shall not be considered or carried as an asset for any 
purpose.®? 

Unless otherwise provided in the articles, treasury shares may be 
disposed of for such consideration, not less than the then fair value of 
shares of the same class then outstanding, as the board of directors may 
by resolution determine.** The consideration received for treasury 
shares shall not be credited to earned surplus, but shall be credited to 
paid-in surplus to the extent that the then fair value of the assets of the 
corporation, including such consideration, shall exceed the aggregate 
amount of its debts and liabilities plus stated capital.** 





72. Three principles are applied to the treatment of shares acquired by purchase 
or redemption: (a) shares acquired out of stated capital should be restored to the 
status of authorized but unissued shares, thereby becoming available for reissuance 
(unless cancelled) in the same manner and under the same conditions respecting the 
creation of new stated capital as are applicable to shares previously unissued; (b) 
on the other hand, a corporation should have the privilege, but not the obligation, 
to restore shares acquired out of surplus to the status of authorized but unissued 
shares. Such restoration would necessitate the creation of new stated capital on a 
reissuance of the shares, which would not be required if the shares remained treasury 
shares; and (c) in case the articles prohibit the reissuance of any acquired shares, 
such shares should be cancelled and the authorized number of shares reduced 
accordingly. 
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73. The acquisition of shares out of surplus necessitates a reduction of the surplus 
from which such shares were purchased (earned surplus, paid-in surplus or capital 
surplus) by the amount paid out, but the amount of stated capital remains unchanged. 
See Cal. § 342a (shares acquired out of surplus “ may be carried as treasury shares 
or may (at the option of the board of directors) be retired, but no change in the 
stated capital shall be made either upon the acquisition or retirement of such shares 
unless proceedings are duly taken to that end . . .”) ; Ohio § 39(2) (treasury shares 
(not including shares subject to redemption) may be “ retired” and stated capital 
may be reduced by resolution of the board of directors or by such action as may be 
prescribed in the articles) ; Ind. § 6c (treasury shares may be “ cancelled ” pursuant 
. to resolution of the board or may be “ disposed of ” for such consideration as the 
board may determine) ; Ky. § 544 (limits to one year the time during which treasury 
shares may be held); Mich. § 37 (a corporation may “ redeem or purchase any of 
its shares from surplus” and hold or resell such shares). 

74. Unless shares acquired out of stated capital are restored to the status of 
authorized but unissued shares, or cancelled by a reduction of authorized shares, 
some means must be found for requiring the creation of new stated capital if such 
shares are reissued. Del. § 27, L. 1933 p. 385, and Mich. § 37 provide that shares 
“redeemed or purchased by the application of capital” shall have the “ status of 
authorized and unissued shares of the class of stock to which such shares belong ”. 
. also Cal. § 342a; Me. § 51; Md. § 32; R. I. § 53; Tenn. §§ 3736, 3886; W. Va. 

40. 
75. Attempts have been made in various corporation laws to devise a means 
whereby stated capital shall be reduced only to the extent of the amount thereof con- 
tributéd to the corporation upon the original issue of the shares which were purchased 
or redeemed. The necessity of meeting this problem results from a failure of such 
laws to require the capitalization of an amount of stated capital at least equal to the 
highest redemption price. Model Act VI avoids this difficulty by providing for the 
creation of sufficient stated capital. 

Del. § 27, L. 1933 p. 386, permits the redemption or purchase of shares subject to 
redemption at not exceeding the redemption price and authorizes (a) the retirement 
of such shares out of surplus or (b) the application to such redemption or purchase of 
an amount of its stated capital not greater than the sum of “ that part of the con- 
sideration received for such shares which shall be capital ” plus “ that part of surplus 
which shall have been transferred and treated as capital in respect of such shares ” 
plus “ any amounts by which the capital of the corporation shall have been increased 
by other transfers from surplus . . . except those transfers, if any, which shall have 
been made in respect of other preferred or special shares”. Pa. § 705 A provides that 
a corporation “ may apply to such redemption an amount out of its stated capital 
which shall not be greater than that portion of the stated capital represented by such 
shares at the time of such redemption, and the stated capital of the corporation shall 
be deemed to be reduced to this extent ”. A statement of redemption and cancella- 
tion must be filed which operates as an amendment to the articles and a reduction of 
authorized shares. Mich. § 37 permits the purchase of redeemable shares from sur- 
plus at not exceeding the redemption price, and the redemption of shares out of 
stated capital to the extent of “ that part of the consideration received for such shares 
which shall be capital” plus “ any amounts by which the capital of the corporation 
shall have been increased by other transfers from surplus”. Shares acquired by the 
application of stated capital “shall have the status of authorized and unissued 
shares ”, and the authorized shares may be reduced. Under N. J. § 18 shares may be 
redeemed out of stated capital, in the case of shares without par value at “ not more 
than the amount of capital received upon the issuance of such stock”. Shares re- 
deemed must be retired “ and shall not be reissued ”. Ohio § 39 provides that when- 
ever shares are redeemed “ a reduction of stated capital shall be effected and shall be 
entered on the books of the corporation ”, and that shares purchased or acquired “ for 
the purpose of or in anticipation of redemption” shall be “ carried as treasury 
shares” until redeemed. Under Cal. § 342a shares acquired out of stated capital 
must be restored to the status of authorized but unissued shares and stated capital 
may be reduced by the amount “ attributable ” to such shares. The amount “ at- 
tributable to a share shall be determined by dividing the stated capital attributed to 
the class or series of shares to which such shares belong by the number of shares of 
such class or series outstanding immediately prior to the acquisition of such shares ”. 
Kan. § 303 defines the stated capital “ applicable ” to shares without par value to be 
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“ the excess of stated capital over and above the total par value of outstanding shares 
having a nominal or par value”. See also La. § 46; Me. § 51; R. I. $53 B. 

76. The articles of many corporations prohibit the reissue of shares redeemed or 
purchased for redemption and the articles of some prohibit the reissue of any ac- 
quired shares. 

77. Many corporation laws have provisions to this end. Cal. § 342a provides that 

“Tf the articles prohibit the reissue of any shares acquired, then upon their ac- 
quisition the authorized number of shares of the class to which such shares belong 
shall be reduced by the number of shares so acquired.” See also Del. § 27, L. 1933 
p. 385; Mich. § 37; Ohio § 39. N. J. § 18 and Pa. § 705 require the cancellation of all 
shares redeemed out of stated capital. 

78. A cancellation of shares does not of itself cause a reduction of stated capital, 
but stated capital may be reduced pursuant to a purchase or redemption. See, for 
instance, Ill. § 58, which provides that “ If the articles of incorporation provide that 
shares redeemed shall be cancelled and shall not be reissued, then in the event of the 
redemption and cancellation of shares, the stated capital of the corporation shall be 
deemed to be reduced by that part of the stated capital which was, at the time of 
such redemption and cancellation, represented by the shares so cancelled.” 

79. A corporation should be permitted to purchase in lieu of redemption shares 
which are subject to redemption. Such shares may often be purchased at less than 
the redemption price and it would not be fair to require the formality of redemption 
and the payment of the full redemption price if the shares may be purchased for a 
lesser amount. 

80. This is a general provision. See Cal. § 342b; Del. § 19, L. 1929 p. 381; Ind. 
§ 8(e)3; Mich. § 40; Nev. § 1608(3) ; Ohio § 52; Pa. § 508. Ill. § 29 has an excep- 
tion that “ shares of its own stock held by it in a fiduciary capacity may be voted 
and shall be counted in determining the total number of outstanding shares at any 
given time.” 

81. Few states have considered it necessary to regulate this matter but Cal. § 342b 
provides that “ Treasury Shares shall not carry voting or dividend rights. .. .” 
The American Institute of Accounting, at its 1934 annual meeting held in Chicago, 
adopted a rule that “ dividends on stock so held [treasury shares] should not be 
treated as a credit to the income account of the company ”. This rule follows the 
recommendations of the Special Committee on Codperation with Stock Exchanges 
of the American Institute of Accountants. See AMERICAN INSTITUTE oF ACCOUNT- 
Ants, AupIT oF CorporATE Accounts (Pamphlet 1934). 

82. The question of carrying treasury shares as an asset has been subject to much 
controversy during the past few years. See Hills, Stated Capital and Treasury 
Shares (1934) 57 J. ACCOUNTANCY 202; letter from Anson Herrick, Esq. to Henry 
W. Ballantine, Esq. (1933) 56 id. 148; Briggs, Treasury Stock and General Corpora- 
tion Statutes (1933) 55 id. 329; Hatfield, Accounting Principles and the Statutes 
(1934) 58 id. 90; Bowles, Treasury Shares on the Balance Sheet (1934) 58 id. 98; 
Marple, Treasury Stock (1934) 57 id. 257; Payne, Net Worth Under the Delaware 
and Michigan Corporation Laws (1933) 8 ACCOUNTING REv. 1; Lewis, Some Legal 
and Accounting Questions Presented by the Michigan General Corporation Act 
(1933) 8 id. 145; BALLANTINE, CALIFORNIA CorPORATION Laws (Supp. 1933) 
§§ 175-81. 

Some states have adopted legislation to the end that treasury shares shall not 
be carried as an asset, and the writer is in full accord with the principle that an 
honest balance sheet must not contain a false asset. Cal. § 342b provides that 
treasury shares shall not be counted “as assets for the purpose of computing a 
surplus available for dividends or the purchase of shares issued by the corporation 
or the making of any other distributions to its shareholders.” Ill. § 2(m) contains 
the following definition: “‘ Net assets’, for the purpose of determining the right 
of a corporation to purchase its own shares and of determining the right of a 
corporation to declare and pay dividends and the liabilities of directors therefor, 
shall not include shares of its own stock belonging to such corporation”. Minn. 
§ 21 provides that in determining the fair value of the assets of a corporation 
“ securities having a readily ascertainable market value, other than securities issued 
by the corporation, may be valued at not more than market value”. R.I. §53 A 
contains a provision that “In determining the amount of the assets of a cor- 
poration . . . treasury shares shall not be included in its assets”. See also Borg v. 
Internat. Silver Co., 11 F.(2d) 147 (C. C. A. 2d, 1925) ; Commissioner v. S. A. Woods 
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Mach. Co., 57 F.(2d) 635 (C. C. A. 1st, 1932), cert. denied, 287 U. S. 613 (1932) ; 
Houston Bros. Co., 21 B. T. A. 804 (1930). Contra: Colorado Ind. Loan & Inv. Co. 
v. Clem, 82 Colo. 399, 260 Pac. 1019 (1927); Morse v. United States, 174 Fed. 539 
(C. C. A. 2d, 1909), cert. denied, 215 U. S. 605 (1909) (collateral issue). 

83. It is generally provided that treasury shares may be issued from time to time 
and for such consideration as the board of directors may determine. As here used, 
“treasury shares ” does not, of course, include shares acquired out of stated capital. 
See Cal. § 342b; Ohio § 18; Pa. § 603. 

A number of states have followed Del. § 19, L. 1929 p. 381, which provides that 
a corporation “shall have the power to purchase, hold, sell and transfer shares of 
its own capital stock”. See Ill. §6; Ind. §3(b)(8); Mich. $10 h; Nev. 
§ 1608(3). Minn. §15 I provides that “Shares with or without par value shall 
not be allotted for a cash consideration which is unfair to the then shareholders 
nor for a consideration other than cash upon the valuation thereof which is unfair 
to such shareholders ”. 

84. Cal. § 342b provides that the consideration received for treasury shares “ shall 
be added to paid-in surplus except as far as needed to write off a deficit of net assets 
below the amount of stated capital.” See the articles referred to in note 82, supra. 

The net earnings or earned surplus of a corporation should not be increased by 
reason of the sale of treasury shares, and the consideration paid on the acquisition 
of treasury shares should be charged against net earnings or earned surplus only in 
the absence of available unearned surplus. The earnings of a corporation should not 
be distorted by purchases or sales of treasury shares, which are operations not in 
the ordinary course of business. Even if treasury shares have been acquired out 
of earned surplus, the consideration received on a resale thereof should be credited 
to paid-in surplus and not used to restore earned surplus. 


XI. Reduction of Stated Capital. The amount of stated capital 
may be reduced,®* but not below an amount equal to the aggregate 
amount of distribution preferences of all shares having a distribution 
preference to remain issued immediately after such reduction,** by reso- 
lution of the board of directors specifying the amount of reduction, ap- 
proved by the vote or written consent of two thirds of the shareholders 
of each class regardless of limitations or restrictions on voting rights 
contained in the articles.** Such resolution or approval may be con- 
ditioned upon an amendment of the articles becoming effective pursuant 
to Article XIII or upon the authorization of a distribution in liquidation 
pursuant to Article XII. 





85. Provision must be made for reducing the amount of stated capital, as it may 
become advisable to create a surplus or wipe out a deficit. Surplus arising from a 
reduction of stated capital is defined as “ capital surplus” under Model Act I(p). 
See note 14, supra. Stated capital should not, of course, be reducible below an 
amount equal to the aggregate distribution preferences of issued shares, or of shares 
to remain issued if the share structure is to be changed by a concurrent amendment 
of the articles. The right to make a reduction conditional on the adoption of some 
other corporate action is taken from Minn. § 38 IV, which allows companion pro- 
ceedings under two or more provisions and avoids the misapprehensions connected 
with “ effecting ” a reduction of stated capital by adjusting the shares. A reduction 
of stated capital must not be confused with a distribution of assets following a re- 
duction, which is covered by Model Act XII, as a mere reduction of stated capital 
is an innocuous proceeding. Capital surplus created by a reduction of stated capital 
is often used to write down fixed assets, resulting in a reduction of depreciation 
charges and a corresponding increase in net earnings. This practice has been 
criticized in a well considered Note in (1935) 44 YALE L. J. 1025. 

86. Stated capital may be reduced without limitation in this respect under Del. 
§ 27, L. 1933 p. 385, Ohio § 39(3), and Pa. § 706, if the reduction does not involve 





1935] MODEL CORPORATION ACT 1377 


an adjustment of shares. Other laws have a limitation based on distribution prefer- 
ences, such as Cal. § 348, which provides that “ No such reduction in the stated 
capital of the corporation shall be made to an amount less than the aggregate par 
value of all par value shares without liquidation preferences to remain outstanding 
after such reduction and the aggregate amount of the liquidation preferences upon 
involuntary liquidation of preferred shares with or without par value to remain 
outstanding after such reduction.” Nev. § 1624 provides that the “ capital of the 
corporation as reduced shall be at least equal to the sum of the aggregate par value 
of all shares of stock having par value remaining outstanding and the aggregate 
amount of capital . . . represented by those shares of stock without par value 
remaining outstanding ”. IIl. § 60 limits reduction to the aggregate of preferential 
amounts payable on shares without par value in the event of involuntary liquidation, 
and Minn. § 38 limits reductions to the aggregate of par values and the aggregate 
preferences upon involuntary liquidation of shares without par value. 

87. A reduction of stated capital is a fundamental change in the corporate struc- 
ture and should be approved by each class of shares regardless of limitations or 
restrictions on voting rights. Ohio § 39(3) requires a two-thirds vote, and Cal. 
§ 348 a majority vote of all shares. Some states merely require the vote of share- 
holders having voting rights. Del. § 28, L. 1933 p. 388, and IIl. § 59 require a 
majority vote. Pa. § 706 requires a majority vote of all shares plus a majority vote 
of each class of shares entitled to vote as a class, and Minn. § 38 I requires the vote 
of a majority of shareholders entitled to vote, or such greater vote as the articles 
may require, plus the vote of a majority of each class of shares entitled to a preference 
upon liquidation. 


XII. Distributions in Liquidation. Assets in any amount may be 
distributed in cash or property to the shareholders pursuant to resolu- 
tion of the board of directors approved by the vote or written consent 
of two thirds of the shareholders regardless of limitations or restrictions 
on voting rights ** contained in the articles, but only as follows: 

(a) No amount shall be distributed unless (1) the board of directors 
determines by resolution that such distribution will not render the cor- 
poration insolvent or unable to satisfy its determined and contingent 
debts and liabilities when they fall due, except debts and liabilities 
otherwise adequately provided for,®® and (2) unless the then fair value 
of the assets of the corporation remaining after such distribution shall 
be at least equal to one and one quarter times its determined and con- 
tingent debts and liabilities except debts and liabilities otherwise ade- 
quately provided for,®° and (3) unless the then fair value of the net 
assets of the corporation remaining after such distribution shall be at 
least equal to the highest aggregate amount of distribution preferences 
of shares having a distribution preference to remain issued after such 
distribution,®* and (4) unless all cumulative dividends due on shares 
entitled to preferential dividends pursuant to the articles shall have 
been fully paid.®? 

(b) Distributions shall be made pro rata to all shareholders if there 
be only one class of shares outstanding, and fro rata to all shareholders 
of any one class if there be more than one class of shares outstanding.** 

(c) If there be more than one class of shares outstanding, distribu- 
tions shall be made to the holders of the class of shares at the time en- 
titled pursuant to the articles to a prior distribution preference to the 
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full amount of such preference, or an amount in cash sufficient to make 
such payments in full shall be appropriated and set aside for that pur- 
pose, before any distribution shall be made to the holders of other 
shares.** 

(d) Each such distribution shall be identified as a distribution in 
liquidation and the amount per share shall be disclosed to the share- 
holders receiving the same prior to or concurrently with the payment 
thereof.*® 

This Article shall not apply to a liquidation or distribution of the 
assets of a corporation which has been dissolved. 





88. The purpose of a stated capital and its supporting provisions is to maintain 
a margin of net assets for the benefit of creditors. Stated capital also serves to 
protect shareholders of one class from shareholders of another class, particularly 
senior shareholders from junior shareholders. But if the shareholders elect to 
liquidate their business in whole or in part they should be permitted to do so within 
the limits of such protective features. Canada §§ 49-54 provide for notice to and 
the consent of creditors, establishing the principle that creditors should have a voice 
in the control of the funds reserved for their protection. Tex. art. 1332 provides 
that a decrease of “capital stock” shall not become effective until full proof is 
made by affidavit to the secretary of state of the financial condition of the cor- 
poration “ giving therein all its assets and liabilities, with names and postoffice ad- 
dresses of all creditors and amount due each; and the Secretary of State may 
require, as a condition precedent to the filing of such certificate of decrease, that 
the debts of such corporation be paid or reduced”. Dissolution entails a complete 
liquidation and winding up of the corporation whereas a distribution in partial 
liquidation contemplates a continuation of business with less assets. All share- 
holders, regardless of limitations on voting rights, have an interest in the scope and 
manner of business operations and should have a voice in determining fundamental 
business changes. 

89. Del. § 28, L. 1933 p. 388, and Nev. § 1624 prohibit a distribution unless the 
assets remaining are “ sufficient to pay any debts the payment of which shall not 
have been otherwise provided for”. See also Colo. § 2281 and Tenn. §§ 3736, 3886. 
Ohio § 40 provides “ reasonable grounds to believe ” that the corporation “ may be 
rendered unable to satisfy its obligations and liabilities”. Under Cal. § 348b the 
board of directors must determine that the distribution will not render the corpora- 
tion “ unable to satisfy its debts and liabilities when they fall due... .” Ill. § 60 
prohibits a distribution which would “ render the corporation insolvent or reduce 
its net assets below its stated capital.” Under La. §45 II and N. Y. § 38(5) a 
corporation may not reduce the “ actual value” of its assets below the aggregate 
of its debts and liabilities plus stated capital as reduced. See also Me. § 51; Minn. 
§ 38 III; Wash. § 40; Model Act VII, IX; notes 55 and 69, supra. 

90. This provision is taken from Cal. § 348b, which prohibits a distribution or 
withdrawal unless the remaining assets “at their fair present value will at least 
equal one and one-quarter times its debts and liabilities.” Irrespective of the 
amount of stated capital, which is usually an arbitrary amount, creditors are 
entitled to a margin of assets for their protection, based on the financial condition 
of the corporation. Withdrawals to the very limit of stated capital would subject 
creditors to the hazards of business previously and rightly borne by the shareholders. 
It is unfair to grant shareholders the power to modify without limitation the margin 
of assets which they must maintain for the protection of others, or to relieve them- 
selves of a fundamental duty toward creditors. See Model Act IX; notes 53 and 71, 
supra. Under Utah § 18-2-44, stated capital cannot be reduced “to an amount less 
than fifty per cent in excess of the indebtedness of the corporation”. See also 
BALLANTINE, CALIFORNIA CoRPORATION LAws (1932) §§$ 310-17; (Supp. 1933) 
§§ 202, 203. 

91. Not only must creditors be protected on a withdrawal of assets, but senior 
shareholders having a distribution preference must be protected to the extent of their 
interest. Ill. §60(b) provides that “ No such distribution shall be made to any 

















1935] MODEL CORPORATION ACT 1379 


class of shareholders which will reduce the remaining net assets below the aggregate 
preferential amount payable in event of voluntary liquidation to the holders of 
shares having preferential rights to the assets of the corporation in the event of 
liquidation ”. 

92. This provision is taken from III. § 60(a). 

93. See Cal. § 348b. 

94. Nev. § 1624 provides that “ No distribution shall be made to the stockholders 
of one class in violation of the equal or prior rights of another class”. Ark. § 24, 
Fla. § 6548, La. § 46, and Tenn. §§ 3736, 3886, are to the same effect. Under Cal. 
§ 348b, distributions must be made “ with due regard to the relative priorities of 
the various classes of shares... .” R.I. § 53 C provides that no distribution shall 
be made “if the rights of the holders of any class of stock would thereby be 
violated”. None of such provisions seems adequate, and the Model Act states 
specifically that priorities must be respected. 
95. This provision is taken from IIl. § 60(c). 


XIII. Amendment of Articles. A corporation may amend its arti- 
cles,°* in any or all of the following respects, provided its articles as 
amended shall contain only such provisions as might be lawfully con- 
tained in original articles of incorporation at that time: 

(a) To increase or decrease the number of its shares of any class or 
classes. 

(b) To increase or decrease the par value of its shares of any class 
or classes having a par value. 

(c) To change, subdivide or consolidate its shares of any class or 
classes, with or without par value, into the same or a different number 
of shares of the same class or of any other class, with or without par 
value, previously authorized or authorized by such amendment. 

(d) To change the titles or the express provisions of its shares of any 
class or classes. 

(e) To create a new class or classes of authorized shares with any 
titles and with or without express provisions, prior or superior, junior 
or inferior, or otherwise different from those of authorized shares of any 
class or classes. 

(f) Generally, to make any amendment of the articles, or insertion 
therein, or omission therefrom not inconsistent with this Act. 

With respect to any class of shares an amendment may be made 
effective as to all the authorized shares of such class, or may be limited 
to all issued shares of such class or limited to all unissued shares of 
such class. In case an amendment is limited to issued shares or limited 
to unissued shares, the shares affected by such amendment shall there- 
upon become a different class of shares from the shares not affected by 
such amendment. 

Each amendment of the articles shall be proposed by resolution of 
the board of directors, and authorized *’ by the vote or written consent 
of two thirds of the shareholders entitled to vote thereon pursuant to 
the articles, and two thirds of the shareholders of each class adversely 
affected by such amendment irrespective of whether such shareholders 
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are entitled to vote thereon pursuant to the articles. A class of shares 
shall be adversely affected if an amendment proposed to (1) change any 
or all of the express provisions thereof, (2) change the authorized num- 
ber of shares thereof, (3) change the par value thereof, (4) change any 
or all of such shares into the same or a different number of shares of the 
same or a different class or classes, or (5) create a new class of shares 
in any respect prior or senior to such shares, by authorization, change 
of previously authorized shares, or otherwise. 





96. It is intended to grant corporations an unrestricted right of amendment, 
subject only to the approval of shareholders. Many state laws attempt to specify 
every conceivable share adjustment, and the writer has followed that precedent. 
Cf. Cal. § 362; Del. § 26, L. 1933 p. 381; Ill. § 52; N. J. § 27; N. Y. § 36; Ohio § 14. 
Some states, however, limit the language to a general grant of power. Ind. § 22 
provides without further specification that “ A corporation may at any time amend 
its articles of incorporation without limitation so long as the articles as amended 
would have been authorised by this act as original articles”. See also Idaho § 145; 
La. § 42; Minn. § 36; Wash. § 37; Uniform Act § 38. 

97. With few exceptions, the better state laws permit amendments which have 
been authorized by the shareholders entitled to vote and by the shareholders of each 
class adversely affected by the amendment, whether or not entitled to vote pursuant 
to the articles. The required percentages are about evenly divided between one half 
and two thirds. But there is the usual variation in the specification of those 
amendments which require a vote by classes. Minn. § 36 refers to amendments 
which would “ adversely affect the rights ” of the shareholders of any class. Other 
states specify one or more of the following amendments as occasions requiring a 
vote by the classes affected: (a) a change of the express provisions, (b) the creation 
of a new class of shares having superior rights or preferences, (c) an increase or 
decrease of the authorized number or par value of the shares, or (d) a reduction in 
the dividend rate or distribution preference. See Ark. § 5; Colo. § 2282; Fla. § 6532; 
Idaho § 145; Ill. § 54; Ind. § 25; La. § 42; Md. § 28; Miss. § 4133; Nev. § 1606; 
N. Y. § 37; N. C. § 1131; R. I. § 50; Wash. § 37; Uniform Act § 38. 


George S. Hills. 
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RAILROAD REVENUE PROBLEMS AS AFFECTED BY THE DECLINE IN 
TraFric. — An unprecedented decline in traffic as a result of the busi- 
ness depression, the pressure of competitive transportation agencies, and 
technological changes which reduce reliance on rail transportation has 
seriously impaired the railroad financial structure. Although the 
Transportation Act of 1920 was designed to prevent overexpansion 
and at the same time to assure facilities adequate to the public need,? 
plant facilities at the present time are in excess of the immediate de- 
mand.* The physical impossibility of curtailing plant operation pro- 
portionally with the decline in traffic, and the continuing obligation of 
paying taxes and fixed charges * necessitate considering whether present 





1 In 1929 the net income for Class I steam railroads was $896,806,611, but in 
1932 there was a deficit of $139,203,821. The deficit in 1933 was only $5,862,836. 
On August 1, 1934, 62 carriers with a combined mileage of 42,751 miles were in 
receivership or bankruptcy. See Emergency Freight Charges, 1935, 208 I. C. C. 4, 
18 (1935). For a general discussion of the financial situation of the railways, see 
Fifteen Per Cent Case, 1931, 178 I. C. C. 539, 556-59, 567-72 (1931); General Rate 
Level Investigation, 1933, 195 I. C. C. 5, 58 et seg. (1933) ; ANNUAL REPORT OF THE 
I. C. C. (1932) 6 et seqg.; id. (1933) 1 et seq.; id. (1934) 1 et seq.; REGULATION OF 
Rartroaps, SEN. Doc. No. 119, 73d Cong., 2d Sess. (1934) 2 et seg. Serious inroads 
on railroad traffic have been caused by competition from trucks, automobiles, busses, 
water carriers, pipe lines and air transport. See Codrdination of Motor Transpor- 
tation, 182 I. C. C. 263, 283 et seg. (1932) ; FEDERAL COORDINATOR OF TRANSPORTA- 
TION, MERCHANDISE TRAFFIC Report (1934) 4 et seqg.; id., PASSENGER TRAFFIC 
Report (1935) 16 et seqg.; Hearings Before Subcommittee on Interstate and Foreign 
Commerce on H. R. 5262 and H. R. 6016, 74th Cong., rst Sess. (1935) 23. The use 
of fuels other than coal, the development of central power plants, the displacement 
of lumber by other building substitutes, and the exhaustion of natural resources 
along the carriers’ lines have also diminished traffic. See General Rate Level In- 
vestigation, 1933, supra, at 25, 26, 30; Ozark & P. V. R. R. Reconstruction Loan, 
193 I. C. C. 583, 587 (1933); Texas & G. Ry. Abandonment, 193 I. C. C. 474, 476 
(1933); Eastman, Shippers and the Railroads (1932) 2 Butt. Ass’N OF PRACTI- 
TIONERS BEFORE I. C. C., No. 1, at 7. 

2 41 Stat. 456 (1921); see 1 SHARFMAN, THE INTERSTATE COMMERCE ComM- 
MISSION (1931) c. V. 

8 Adjusting plant facilities to the public demand has always caused much diffi- 
culty. Formerly, railroads were built for nonexistent business and the strife for 
traffic threw many lines into receivership. See ANNUAL Report oF THE I. C. C. 
(1887) 5 et seqg.; id. (1888) 18 et seg. During the war facilities were inadequate, 
and embargoes were often enforced to relieve the railroads. See ANNUAL REPORT 
or THE I. C. C. (1916) 67 et seqg.; id. (1917) 61 et seg.; 1 SHARFMAN, Op. cit. supra 
note 2, c. IV. But in 1929, with an estimated capacity of 1,300,000 cars per week, 
loadings averaged only 1,000,000 cars. In recent years, car loadings have dropped 
as low as 500,000 per week. See Porter, The Regulation of Transportation Agencies 
(1933) 2 Buty. Ass’N OF PRACTITIONERS BEFORE I. C. C., No. 4, at 8, 9. In 1928 
the number of carloads originated by class I railroads was 35,737,406 for carload 
traffic, a total of 1,248,989,045 tons, and the revenue was $4,317,698,024. In 1932 
the number of carloads for Class I railroads was 18,067,496 for carload traffic, a 
total of 630,989,027 tons with a revenue of $2,280,097,221. See ANNUAL REPORT OF 
THE I. C. C. (1929) 140-41; id. (1933) 100. 

4 No attempt has been made to discuss the possibility of scaling down fixed 
charges, which, in the opinion of some commentators, is essential to any solution 
of the railroad problem. For a discussion of this problem and the changes recom- 
mended to hasten reorganization, see REGULATION OF RAILROADS, SEN. Doc. No. 1109, 
73d Cong., 2d Sess. (1934); REPORT OF THE FEDERAL COORDINATOR OF TRANSPOR- 
TATION, 1934, H. R. Doc. No. 89, 74th Cong., rst Sess. (1935). Aitchison, C., in 
his dissenting opinion in Emergency Freight Charges, 1935, interpreted § 77 of the 
Bankruptcy Act as indicating a policy on the part of Congress to “ encourage neces- 
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shippers should provide income for facilities greater than needed to 
supply the existing demand, or whether this burden should be borne 
by the carriers. The Supreme Court has not yet decided whether any 
constitutional doctrine requires that the loss shall be borne by shipper 
or carrier, but any decision which the Court may render, although it 
may be phrased in doctrinal terms, will have its roots in the economics 
of the situation. At the present time, these economic problems are de- 
fined in the efforts of the Interstate Commerce Commission to balance 
the conflicting interests of shipper and carrier upon the assumption 
that revenue should be provided, if possible, to sustain the existing 
transportation system. ‘Thus, the extent to which present rail traffic 
has been made to bear an increased burden can best be ascertained by 
examining the Commission’s endeavors to secure additional revenue for 
the carriers, and this, in turn, will require an examination of the Com- 
mission’s policies in controlling railroad expenditures, in regulating 
changes in rate levels, and in allowing the railroads freedom in meet- 
ing competition. 


Economical Management. Although the need for increased revenue 
which results from declining traffic is generally thought to involve 
changes in the rate level, an important means of securing additional 
net income is through a reduction of expenditures. Loss of traffic usu- 
ally entails increased cost per unit, even when prices and wages are 
falling, and drastic economy is needed to curtail operating expenses. 
The carriers have responded by voluntarily eliminating much excess 


plant through abandonment ° and reduction in service and labor.* Sav- 





sary reorganizations and scaling down of top-heavy financial structures or those out 
of line with normal capacity to earn.” See 208 I. C. C. 4, 69 (1935). The investi- 
gation by the Senate of “ bankers’ control” of the railroads may lead to additional 
measures by Congress to scale down fixed charges. See (1935) 98 RatLway AGE 507. 

5 An increased number of applications for abandonment have been made in 
order to reduce losses from unprofitable branches. In 1928 there were 53 applica- 
tions to abandon a total of 752.21 miles; in 1933 there were 153 applications to 
abandon 3,263.21 miles. See ANNUAL REporT OF THE I. C. C. (1934) 20. But the 
amount of trackage which will probably have to be abandoned is still large. See 
Hearings Before Committee on Interstate and Foreign Commerce on H.R. 5500, 
73d Cong., rst Sess. (1933) 198 et seg.; LoreE, THE RAILROADS — DivmeEp CONTROL 
(1933) 7, 8; Moutton et al., THe AMERICAN TRANSPORTATION PROBLEM (1933) 
xxvi, c. VIII. With the common use of automatic cab-signal devices, and since 
the decline in traffic reduces the necessity for safety precautions, many railroads 
have secured permission to discontinue temporarily or permanently the maintenance 
of automatic train control devices. Petitions granted: In the Matter of Automatic 
Train-Control Devices, 186 I. C. C. 131 (1932) ; id. 191 I. C. C. 395 (1933) ; id. 192 
I. C. C. 235 (1933); id. 192 I. C. C. 47 (1933); id. 194 1. C. C. 195 (1933) ; id. 200 
I. C. C. 429 (1934). Denied: In the Matter of Automatic Train-Control Devices, 195 
I. C. C. 721 (1933); id. 198 I. C. C. 657 (1934); id. 200 I. C. C. 561 (1934). 

6 In 1929, 1,660,850 workmen were employed at a cost of $2,896,566,000, whereas 
in 1933 only 971,196 workmen were employed at a cost of $1,403,841,000. See 
ANNUAL Report OF THE I. C. C. (1934) 96. Reduction in train mileage has re- 
sulted from the removal of cars from operation. In freight service this has been 
largely due to a decline in traffic. In passenger service there has been some pooling 
of trains. See General Rate Level Investigation, 1933, 195 I. C. C. 5, 54 (1933). 
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ings on the excess plant which could not be reduced have resulted from 
lower wages and prices as well as by deferred maintenance.’ So drastic 
has been the curtailment that the Interstate Commerce Commission was 
able to report in 1933 that the reduction in operating expenses had been 
almost proportional with that in revenue,® although such economizing 
was not achieved without opposition from labor and local interests.° 

Although the Commission has allowed the carriers relative freedom 
over expenditures, the possibility of conserving revenue has been under 
constant surveillance. By Section 15a(2) of the Interstate Commerce 





7 The percentage of unserviceable freight locomotives and cars in 1933 was the 
highest since 1920. See Emergency Freight Charges, 1935, 208 I. C. C. 4,.19, 20 
(1935). Aside from deferred maintenance, a diminished volume of traffic means 
less depreciation through use, and the expenses of upkeep will be reduced. While 
economies can be achieved through new engines with greater tractive force, freight 
cars with larger capacity, and longer train lengths, this type of saving requires a 
large initial expenditure which is generally not feasible for a railroad during a 
depression. See Eastman, Railroads and the Durable Goods Industries (1934) 97 
Rattway AGE 688; cf. (1934) 24 Am. Econ. Rev. Supp. 57 et seg. For a general 
discussion of the reduction in expenditures, see Emergency Freight Charges, 1935, 
supra, at 18 et seg.; ANNUAL Report OF THE I. C. C. (1933) 1 et seq.; id. (1934) 
I et seq. 

8 See ANNUAL REPorT OF THE I. C. C. (1933) 2. Asa result, the operating ratio 
was not much higher in 1933 than it had been in 1929. See Emergency Freight 
Charges, 1935, 208 I. C. C. 4, 22 (1935). 

® Labor interests managed to have § 7(b) written into the Emergency Trans- 
portation Act of 1933, which hampered possible economies. See Sen. Doc. No. 119, 
73d Cong., 2d Sess. (1934) 40, 41, 42; (1935) 140 Com. AND Fin. Curon. 693. Full 
train crew bills are being pushed in Congress and the state legislatures. Merchants 
have objected on the ground that it is a piece of class legislation which will increase 
costs and require higher rates. See N. Y. Times, March 13, 1935, at 39. State full 
crew laws have been sustained by the Supreme Court. Chicago, R. I. & Pac. Ry. v. 
Arkansas, 219 U.S. 453 (1911) ; St. Louis, I. M. & S. Ry. v. Arkansas, 240 U. S. 518 
(1916) ; Missouri Pac. R. R. v. Norwood, 283 U.S. 249 (1931). The Pennsylvania 
law has been amended to give the Public Service Commission discretionary power 
as to the number of men required, which, in effect, may nullify the law. Pa. Star. 
Ann. (Purdon, 1930) tit. 66, § 662. Since the need for revenue is now acute, the 
court may find that the cost involved renders such laws violative of due process. Cf. 
Missouri Pac. R. R. v. Norwood, supra, at 255. A six-hour day has also been pro- 
posed. The Commission reported that a six-hour day, with the same volume of 
traffic as in 1930, and with no reduction in the compensation for an eight-hour day, 
would increase operating expenses between $570,000,000 and $630,000,000 per year. 
Six Hour Day Investigation, 190 I. C. C. 750 (1932). 

Local opposition is almost always registered against attempts to secure abandon- 
ments. See San Antonio So. Ry. Abandonment, 189 I. C. C. 114, 116 et seq. (1932) ; 
Pere Marquette Ry. Abandonment, 189 I. C. C. 319 (1933); Texas & G. Ry. Aban- 
donment, 193 I. C. C. 474, 478 et seq. (1933); cf. Texarkana & F. S. Ry. Control, 
193 I. C. C. 521 (1933), aff'd sub nom. Texas v. United States, 292 U. S. 522 
(1934). Also, there has been local opposition to any curtailment in service. See 
Movtton et al., op. cit. supra note 5, at 96 et seg. Abandonment has been allowed, 
however, over local opposition. Brooks-Scanlon Co. v. Railroad Comm. of La., 
251 U. S. 396 (1920); Colorado v. United States, 271 U. S. 153 (1926); Transit 
Comm. v. United States, 284 U.S. 360 (1932). But cf. Fort Smith Light & Traction 
Co. v. Bourland, 267 U. S. 330 (1925). And an attempt of a state commission to 
require a carrier to restore several passenger trains that were removed when traffic 
declined was held to violate the Fourteenth Amendment. Mississippi R. R. Comm. 
v. Mobile & O. R. R., 244 U. S. 388 (1917). A local regulation may also be held 
invalid as an undue burden on interstate commerce. Cf. Colorado v. United States, 


supra. 
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Act, the Commission is authorized to consider “ honest, economical 
and efficient management ”, and the need of the public for adequate 
service “‘ at the lowest cost consistent with the furnishing of such serv- 
ice” in prescribing rates to provide the necessary return.1° So im- 
portant was this aspect considered in the present crucial period that the 
Emergency Transportation Act of 19337 was passed to avoid dupli- 
cation, waste, and impairment of earnings. Nevertheless, the Commis- 
sion, while urging economy, has not stressed its opportunity to control 
operating practices through the control of rates in the general revenue 
cases. In the Fifteen Per Cent Case, 1931,)* the carriers were urged 
to codperate in reducing costs, but the exhortation was far from a warn- 
ing. And in the General Rate Level Investigation, 1933,'* although the 
carriers were urged to pool freight traffic and to avoid paying higher 
prices than necessary for supplies, no dissatisfaction with the voluntary 
reduction of expenditures appeared.* Finally, in Emergency Rate 
Charges, 1935,'° the majority of the Commissioners granted increased 
rates while expressing a hope that the studies of the Federal Codrdi- 
nator, who had been authorized by the Emergency Transportation Act 
of 1933 to study the possibility of economies,’* would result in lower 
costs.17 Perhaps the explanation for this reluctance to emphasize econ- 





10 “Tn the exercise of its power to prescribe just and reasonable rates the Com- 
mission shall give due consideration, among other factors, to the effect of rates on the 
movement of traffic; to the need, in the public interest, of adequate and efficient 
railway transportation service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management, to provide such service.” 48 Srat. 
220 (1933), 49 U.S.C. A. § 15a(2) (1934); cf. 41 STAT. 488 (1921), 49 U.S.C. A. 
§ 15a(2) (1929). 

11 48 SraT. 211 (1933), 49 U. S. C. A. § 250 (1934). Title I of the Act dealt 
with the emergency powers. Title II amended §§ 5, 15a, and 19a of the Interstate 
Commerce Act. The purposes enumerated in § 4 were “ to encourage and promote 
or require action on the part of the carriers . . . which will (a) avoid unnecessary 
duplication of services and facilities of whatsoever nature and permit the joint use 
of terminals and trackage incident thereto or requisite to such joint use... 
(b) control allowances, accessorial services and charges therefor, and other prac- 
tices affecting service or operation, to the end that undue impairment of net earn- 
ings may be prevented, and (c) avoid other wastes and preventable expense. . . .” 
48 STAT. 212 (1933), 49 U.S. C. A. § 254 (1934); see Hearings Before Committee 
on Interstate and Foreign Commerce on H. R. 5500, 73d Cong., 1st Sess. (1933). 
But the effect of the Act was largely nullified by another provision, § 7(b), which 
forbade economizing under the Act by reducing employees. See 48 Star. 214 (1933), 
49 U.S. C. A. § 257b (1934); Harbeson, The Emergency Railroad Transportation 
Act of 1933 (1934) 42 J. Pot. Econ. 106. Criticism has also been directed at the 
failure of the Act to provide for abandonment of unnecessary lines. See Fulbright, 
Proposed Transportation Legislation (1933) 3 BULL. Ass’N OF PRACTITIONERS BE- 
ForE I. C. C., No. 1, at 1, 3; cf. Hearings Before Committee on Interstate and For- 
eign Commerce on H. R. 5500, supra, at 198. 

12 178 I. C. C. 530, 585, 586 (1931). 

13 195 I.C.C. 5 (1933). 

14 See id. at 54, 55. 

15 208 J. C. C. 4 (1935). 

16 See Emergency Railroad Transportation Act, Title I. 48 Srar. 211 (1933), 
49 U.S.C. A. § 250 (1934). 

17 See 208 I. C. C. at 61, 62. 
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omy may be found in the carriers’ voluntary drastic reductions in ex- 
penditures or in the Commission’s disinclination to interfere with rail- 
road management.?® 

Aside from the studies of the Federal Codrdinator,1® the Commission 
on its own motion has begun several investigations of practices affecting 
revenue,”° which have revealed wasteful practices undertaken, because 
of the decline in traffic, to induce shippers to use particular lines. Thus, 
in one proceeding it was found that the purchase of supplies was in- 
fluenced by what traffic shippers offered, and that in some instances 
higher prices than necessary were paid.” Therefore, the Commission’s 
investigators urged that it recommend to Congress that the provision 
giving the shipper the right to control the routing of his commodity 
be repealed and that the railroads be required to purchase supplies 
from the lowest bidder, the bid to be ascertained under rules prescribed 
by the Commission.?® The Commission, however, supported the view 
of the shippers that the entire group should not be penalized for the 
activities of a few dealers and indicated that it would not recommend 
the withdrawal of the shipper’s privilege to route traffic.** Decision 
on the control over purchases was reserved until final decisions are ren- 
dered in another investigation, Ex parte No. 104.** At the present time 
only two reports on. this proceeding have been handed down. In one, 
a hearing on warehouse activities of the carriers, the Commission held 
that it had no jurisdiction to determine whether strictly commercial 
storage, carried on to attract shippers, was ultra vires, but that the 
railroads must put the storage on a paying basis and not expect to 
recoup any losses by higher freight rates.*° In the second, an inquiry 
into the use of refrigerator cars, it was found that many shippers were 





18 See 208 I. C. C. at 22. Commissioner Eastman, when questioned by the 
Senate Committee on Interstate Commerce, emphasized the Commission’s lack of 
jurisdiction over expenditures and salaries. See Hearings Before the Committee on 
Interstate Commerce on S. Res. 71, 74th Cong., 1st Sess. (1935) 171 et seg.; (1935) 
98 Rattway AGE 507, 509. 

19 One report indicated that economy in handling less than carload traffic would 
allow a reduction in freight rates. See MERCHANDISE TRAFFIC REPORT (1934) II 
et seq. The passenger report indicated that costs could be cut and rates reduced. 
See PASSENGER TRAFFIC REporT (1935) 63 et seg. For other methods of reducing 
costs, see SEN. Doc. No. 119, 73d Cong., 2d Sess. (1934); cf. Brief on Behalf of 
Traffic Committee of Commercial Organizations of the Atlantic Seaboard 92, Ad- 
vances in Rates, Official Classification Territory, 20 I. C. C. 243 (1911). 

20 E.g., Duplication of Produce Terminals, 188 I. C. C. 323 (1932) ; In the Matter 
of Reciprocity in Purchasing and Routing, 188 I. C. C. 417 (1932); Practices of 
Carriers Affecting Operating Revenues or Expenses, 198 I. C. C. 134 (1933) ; Use of 
Privately Owned Refrigerator Cars, 201 I. C. C. 323 (1934) ; see ANNUAL REPORT OF 
THE I. C. C. (1934) 28. But cf. Lighterage Cases, 203 I. C. C. 481 (1934). 

21 In the Matter of Reciprocity in Purchasing and Routing, 188 I. C. C. 417 
(1932). The Commission stated that, although the practice was not new, the re- 
cent decline in traffic had led to its abuse. See id. at 433. 

22 See id. at 434. 

23 bid. 

24 See id. at 435. See note 20, supra. 

25 Practices of Carriers Affecting Operating Revenues or Expenses, 198 I. C. C. 
134 (1933). 
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profiting by forcing carriers to accept their cars, which they in turn 
rented from private companies.2® The Commission outlawed this 
practice, and sustained the rule adopted by the carriers whereby the 
railroads were to be relieved from the burden of accepting the shippers’ 
cars.?7 

Through these and similar investigations, one result of the loss in 
traffic will probably be greater control by the Commission over rail- 
road expenditures.”® An increased control would seemingly be secure 
from constitutional objections,?® but difficulty may be experienced, 
without further amendments of the Interstate Commerce Act, in finding 
statutory authority for such an extension, unless it may be expanded 
indirectly through the Commission’s rate-making power under Section 
15a(2).°° 

Another possible check over railroad expenditures is the negative 
control which may be asserted by the Supreme Court. Although little 
direct authority on the point exists, in Chicago & G.T. Ry. v. Wellman ** 
the Court mentioned that rates will not be found confiscatory if in- 
flated operating expenses, exemplified in excessive salaries, are appar- 
ent; *? and this statement has been repeated in several more recent 
cases dealing with public service corporations, where wasteful and 





26 Use of Privately Owned Refrigerator Cars, 201 I. C. C. 323 (1934). Although 
the amount involved could not be exactly ascertained, one shipper estimated his gain 
for one year at $78,000. See id. at 380. Some shippers used refrigerator cars for 
nonperishable goods, thereby keeping box cars idle. See zd. at 331. 

27 See id. at 373 et seq. 

28 The Senate has begun an investigation into railroad finance and expenditures. 
See Hearings Before Committee on Interstate Commerce on S. Res. 71, 74th Cong. 
ist Sess. (1935). Commissioner Eastman was questioned as to the advisability of 
giving the Commission greater control over purchases. See id. at 171 et seq.; 
(1935) 98 Rattway AGE 507, 509. 

29 Extensions of the Commission’s control over railroad finances has been sus- 
tained against attacks on constitutional grounds. Interstate Commerce Comm. v. 
Goodrich Transit Co., 224 U. S. 194 (1912) (accounting, delegation of powers) ; 
Kansas City So. Ry. v. United States, 231 U. S. 423 (1913) (same, due process) ; 
O’Keefe v. United States, 240 U. S. 294 (1916) (tap line division of rates, due 
process) ; New England Divisions Case, 261 U. S. 184 (1923) (division of joint 
rates, due process) ; Dayton-Goose Creek Ry. v. United States, 263 U.S. 456 (1924) 
(recapture, due process). 

80 An indication to this effect may be seen in the Commission’s attitude toward 
warehouse activities of the carriers. Although the Commission held that it had no 
direct statutory control, it mentioned that losses would be borne by the railroads 
without recoupment by increased rates. See Practices of Carriers Affecting Op- 
erating Revenues or Expenses, 198 I. C. C. 134, 194 et seq. (1933). Ina recent case, 
where the Commission refused to interfere with terminal contracts causing losses to 
carriers, claiming § 15a (before amendment) gave them no power to do so, the Su- 
preme Court refused mandamus on the ground that the question was doubtful. 
United States ex rel. C. G. W. R. R. v. Interstate Commerce Comm., 294 U. S. 
50 (1935). 

31 143 U. S. 339 (1892). The defendant railroad attacked the constitutionality 
of a Michigan statute fixing maximum passenger fares. A judgment of the state 
court, which affirmed the trial judge’s refusal, upon meager evidence of the railroad’s 
expenses and income, to charge that the statute was unconstitutional, was affirmed 
by the Supreme Court in an opinion emphasizing the importance of economical 
operation as regards the constitutionality of rates. 

32 See id. at 345. 
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negligent losses and contracts unduly favoring subsidiaries were pointed 
out as improper operating charges in relation to confiscation.** In 
the present situation, inflated prices for supplies, excessive salaries, 
the failure to charge for special services, and even the failure to use 
proper diligence in petitioning for the abandonment of unprofitable 
branch lines may form the basis for a finding that low rates are not 
the cause of inadequate revenue and therefore are not confiscatory.** 

Another important factor in the reduction of expenditures is the re- 
cent tendency to remove from the railroads the burden of eliminating 
grade crossings. The Interstate Commerce Commission in the Fifteen 
Per Cent Case, 1931, declared that, to the extent that this burden was 
not caused by the railroads, did not add to railway traffic, or did not 
reduce expenses, the cost should be borne by persons other than those 
who used the railroads.** A changed attitude on the part of the Su- 
preme Court has added force to this suggestion. Only 14 years ago, 
in the Evie Railroad Case,** threatened bankruptcy was held to be no 
justification for a railroad to shirk the mandate of a state commission 
to eliminate grade crossings. But recently in Nashville, C. & St. L. 
Ry. v. Walters," the Tennessee Supreme Court was reversed for pass- 
ing upon the constitutionality of a statute imposing a proportion of 
the cost of crossing elimination on a railroad without considering chang- 
ing economic conditions, notably the development of highway com- 
petition, and of national highway systems without regard to the needs 
of local communities, both of which would tend to remove any benefit 
which the railroad might receive from grade crossing elimination. And 
more widespread relief from this burden will result if the President’s 
recently announced program of grade crossing elimination is completed, 
as indicated, without railroad aid.** 





33 See United Fuel Gas Co. v. Railroad Comm. of Ky., 278 U. S. 300, 320 (1929) 
(contract unduly favoring subsidiary) ; West Ohio Gas Co. v. Public Util. Comm. of 
Ohio, 294 U. S. 63, 68 (1935) (wasteful and negligent losses). 

34 At the present time it is impossible to ascertain accurately how much aban- 
donment is necessary, but there are indications that it should be more widely prac- 
ticed. See Moutton et al., loc. cit. supra note 5; Lisman, How Avoid Government 
Ownership? (1934) 97 Rattway AGE 857; LorEE, THE RAILROADS, THEIR RELATION 
TO THE CAUSES AND CURES OF THE COMMERCIAL DEPRESSION (1933) 4 et seqg.; Hear- 
ings Before Committee on Interstate and Foreign Commerce on H. R. 5500, 73d 
Cong., rst Sess. (1933). The Commission has been investigating salaries paid by the 
carriers. See Sen. Doc. No. 129, 72d Cong., rst Sess. (1932) ; Sen. Doc. No. 80, 73d 
Cong., 1st Sess. (1933). In 1930 one road paid $213,000 to the Chairman of its 
board. The road has since been placed in receivership. See ANNUAL REPORT OF THE 
I. C. C. (1934) 28. See also investigations cited in note 20, supra. 

35 See 178 I. C. C. at 583. 

36 Erie R. R. v. Board of Public Util. Comm’rs, 254 U.S. 394 (1921). 

37 55 Sup. Ct. 486 (1935). The Court intimated strongly that, under present 
conditions, this burden might well be shifted from the railroads. Also mentioned 
was the railroads’ disproportionate tax burden and the fact that automobiles are 
now more dangerous than trains. See id. at 493 et seq. 

38 President Roosevelt announced that $200,000,000 of federal funds would be 
allotted to eliminate grade crossings without contributions from the railroads, other 
than the land needed. See N. Y. Times, April 13, 1935, at 1. 
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Rate Policies in General Revenue Cases. Drastic economizing may 
reduce costs, but taxes and fixed charges, based upon a plant capacity 
far in excess of present requirements, continue to bear heavily upon 
diminished revenues. The normal reaction of the railroads is to seek 
increased rates, thereby avoiding or minimizing loss to the investors. A 
period of decreasing business, however, is usually a period of falling 
prices, and, since the lower value of the shipper’s products is reflected 
in the lessened value of the carrier’s services, a reduction of rates would 
be advisable from the shipper’s point of view. One illustration of the 
Interstate Commerce Commission’s treatment of these conflicting eco- 
nomic interests is afforded by the general revenue cases, which are dis- 
tinguished by the fact that the reasonableness of particular rates is 
not examined, revenue being the central issue.*® The unregulated com- 
petition of other transportation agencies with the railroads and a serious 
disorganization of business have so distinguished the present situation 
that recent hearings on general rate changes have faced, more clearly 
than ever before, a basic economic difference between shipper and car- 
rier as to whether value of railroad service or the carriers’ need for 
revenue should govern.*® 

In the Fifteen Per Cent Case, 1931, the carriers, attempting to secure 
a horizontal increase in freight rates, purported to abandon “ their con- 
stitutional right to a fair return on fair value ” and to be willing to share 
in the general adversity, but claimed that the need for income should 
be the controlling factor. This contention was rejected by the Com- 
mission, which declared that the vital factors to be considered were the 
value of the carriers’ service to the shippers, the volume of the carriers’ 





39 See Increases in Intrastate Freight Rates, 186 I. C. C. 615, 620, 621 (1932). 

40 Trucks handled in round numbers 800,000 tons of anthracite coal in 1932, 
and 4,000,000 tons in 1934. A similar diversion of traffic occurred for certain other 
products. See Emergency Freight Charges, 1935, 208 I. C. C. 4, 71 (1935) (Porter, 
C., dissenting). This element will be less serious in future general revenue cases, 
since an act for the regulation of motor carriers is now before Congress. See Sen. 
Rep. No. 482, 74th Cong., rst Sess. (1935); 79 Cong. Rec., April 16, 1935, at 5952 
et seq. The recent disorganization of business has been much greater than the 
temporary dislocation after 1920. In June, 1931, commodity prices were 18.1% 
lower and the prices of farm products 29% lower than in 1916, but in 1922 they were 
respectively 13.1% and 11.1% higher. See Fifteen Per Cent Case, 1931, 178 I. C. C. 
539, 571, 572 (1931). Evidence of industrial conditions in 1922 and 1933 show a 
similar variation. Compare Reduced Rates, 1922, 68 I. C. C. 676, 702-27 (1922) 
with General Rate Level Investigation, 1933, 195 I. C. C. 5, 12-45 (1933). Compare 
also conditions in other general revenue cases. E.g., Advances in Rates, Official 
Classification Territory, 20 I. C. C. 243 (1911) ; The Five Per Cent Case, 31 I. C. C. 
351 (1914), 32 I. C. C. 325 (1914); The Fifteen Per Cent Case, 45 I. C. C. 303 
(1917) ; Increased Rates, 1920, 58 I. C. C. 220 (1920); Revenues in W. Dist., 113 
I. C. C. 3 (2926). 

41 See 178 I. C. C. at 557, 560, 561. The carriers also contended that, since their 
earnings were limited in times of prosperity, they should not bear the full loss. But 
the Commission pointed out that between 1920 and 1929 the railroads increased 
their corporate surplus by $2,000,000,000, besides increasing dividends. It also 
claimed that the average railroad earnings were better than the aggregate earnings 
of some typical private industries and that the railroad figures had overlooked the 
number of private industries which had failed. See id. at 557, 568. The carriers 
also contended that increases were necessary to maintain credit. See id. at 558, 559. 
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business in relation to normal traffic, and the return from freight serv- 
ice, considered separately.*? The railroads’ failure to summon traffic 
officers to show the effect of the proposed increase, and their refusal 
to allow the shippers to call them affected the Commission adversely 
to the carriers’ claims.** It was further pointed out that a horizontal 
increase would divert traffic to competing transportation agencies and 
would raise the rates on many products to an unreasonable level, but 
provision was made for the filing of a supplemental tariff, allowing 
temporary surcharges on specific products which could bear the in- 
crease.** 

By 1933, the continued decline in traffic had made the financial condi- 
tion of the railroads precarious, but, nevertheless, the shippers, relying 
on the decline in the value of their products with a consequent shrinking 
of the value of the carriers’ service, petitioned for a general reduction in 
General Rate Level Investigation, 1933,*° declaring that prevailing rates 
impeded the free flow of commerce. Reliance was placed upon dicta in 
several Supreme Court decisions as establishing the paramount impor- 
tance to be given to value of service.** In a decision remarkable for a 
shift of emphasis from the 1931 decision, the Commission declared that 
the amended Section 15a(2) of the Interstate Commerce Act authorized it 
to consider both value of service and revenue needs, the relative weight to 
be given to each depending upon the facts of the case.** The Commission 
denied a reduction upon the ground that any decrease would impair the 
maintenance of an adequate transportation system, and, moreover, would 





42 See 178 I. C. C. at 564, 565. Although the Commission declared it would 
consider the return from freight alone, as distinguished from other services, it 
claimed the right to impose a burden on one service to make up deficits in an- 
other. Ibid. At one time the Commission had declared that freight rates could not 
be burdened to make up deficiencies in revenue arising from passenger service. See 
Five Per Cent Case, 31 I. C. C. 351, 392 (1914) ; Western Passenger Fares, 37 I. C. C. 
1, 42-43 (1915) [citing Norfolk & W. Ry. v. Conley, 236 U. S. 605 (1915) ; Northern 
Pac. Ry. v. North Dakota, 236 U. S. 585 (1915) ]. But as early as 1926 the Com- 
mission had reversed its position, claiming that economic conditions and the law 
had changed since 1914, so that one branch of the service could be made to bear 
higher rates to provide the aggregate return. See Revenues in W. Dist., 113 I. C. C. 
3, 22, 23 (1926). And in 1931, the Commission declared that the cases cited in 
Western Passenger Fares did not forbid increasing the burden on freight to make up 
an “ inevitable ” passenger deficit. See Fifteen Per Cent Case, 1931, 178 I. C. C. 539, 
565 (1931). Economic and legal problems created by present losing passenger 
services may eventually be solved through rate reductions, pooling of service, and 
other policy changes. See FEDERAL COORDINATOR OF TRANSPORTATION, PASSENGER 
Trarric Report (1935). Reduced fares have already increased passenger traffic. 
See (1934) 97 RatLway AcE 39; N. Y. Times, March 9, 1935, at 26; id. March 30, 
1935, at 24; id. April 17, 1935, at 37. 

43 See 178 I. C. C. at 576. 

44 See id. at 567-80. Although the horizontal increase requested by the carriers 
was refused, the surcharges granted were general and did not establish the reason- 
ableness of any particular rate. Consequently, a proviso attached to the order 
makes the lawfulness of particular rates subject to investigation. See id. at 580. 

45 195 I. C. C. 5 (1933). 

46 See id. at 59, 60. 

47 See id. at 61. 
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not increase traffic.** Of significance in determining this change of em- 
phasis was the fact that, although in 1931 the railway plant was in excel- 
lent condition, in 1933 the efforts to conserve revenue had begun to show 
their effect in the condition of the facilities.*® Moreover, the railroads had 
voluntarily reduced thousands of rates to meet competition, and the Com- 
mission was disinclined to cause further revenue losses by a general 
decrease.°° On this point, however, three Commissioners dissented, de- 
claring that reductions should still be made on products supposedly 
“ tied to the rails ”.°' Also, the Commission, mentioning overproduction 
and technological changes as the causes of industry’s depressed condition, 
declared that new measures proposed by the Federal Government would 
increase prices and relieve unemployment, and this, it felt, would not only 
aid industry more effectively than lower rates, but also would make a 
decrease unnecessary.*? The attitude of the public towards the railroads 
was another factor which might have affected the Commission’s decision. 
In the Fifteen Per Cent Case, 1931, the carriers were warned that any 
increase would alienate the public good will,®* but ill feeling was not so 
likely to be engendered by a refusal to lower rates, especially when rail- 
way revenues were greatly reduced.** 

Between 1933 and 1935, although the relief measures of the Federal 
Government brought increased prices for the shippers and more traffic 
for the railroads, the cost of transportation also mounted. Since net 
revenue was less, even though gross receipts were greater, the carriers 
believed that the shippers should bear a part of the increased expense.*® 
But, although the value of commodities had advanced, the rates were . 
still out of proportion to the value of the carriers’ service.°* In view of 
the fact that some of the Commissioners had wished to reduce rates in 
1933, that measures were before Congress for the regulation of competing 
transportation agencies, and that the report of the Federal Coérdinator 
showed the ability of the carriers to reduce costs and rates, the advisabil- 
ity of an attempt to secure an increase seemed dubious. Nevertheless, 
in Emergency Freight Charges, 1935,°" the carriers petitioned for in- 
creases on those products which they believed could bear the increase 
and still continue to move by rail. Although the Commission unani- 
mously denied the general increase requested, which, estimates indicated, 
would add $170,000,000 to the carriers’ revenue, it did grant a temporary 





48 See id. at 66-71. 

49 See Fifteen Per Cent Case, 1931, 178 I. C. C. 539, 572, 578, 579 (1931) ; Gen- 
eral Rate Level Investigation, 1933, 195 I. C. C. 5, 53, 54, 58, 59, 69 (1933). 

50 See id. at 47, 48, 70, 71. 

51 See id. at 72-81 (Aitchison, Porter, and Lee, CC., dissented). 

52 See id. at 57, 58. 58 See 178 I. C. C. at 575. 

54 Cf, Emergency Freight Charges, 1935, 208 I. C. C. 4, 63, 64 (1935). 

55 The carriers estimated that rising costs would increase operating expenses over 
$293,000,000 per year and asked that the shippers be made to bear rates which would 
yield $170,000,000 of that amount. See zd. at 10, 11. 

56 See id. at 26-47; (1934) 2 I. C. C. PRACTITIONER’s J. 122. 

57 208 I. C. C. 4 (1935). 
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increase on certain products.** Four Commissioners dissented. The 
majority relied heavily upon the great amount of the railroads’ debts ap- 
proaching maturity, the need of attracting capital to buy new equipment, 
continued undermaintenance, and the rising cost of supplies.°° The 
dissent claimed that rates were already at the height of reasonableness 
and that any increase would divert traffic to competitors and alienate 
the good will of the public.*° The decision seems to rest squarely upon 
the priority of the need for revenue over the value of the carriers’ service 
in the present situation. 

Any attempt by the carriers to appeal from an order allowing only a 
limited increase would meet with the contention that the order is nega- 
tive, and therefore will not be reviewed by the Supreme Court." It is 
doubtful, however, that the Court would apply the doctrine of negative 
orders to a ruling which affected all railroads throughout the United 
States. And, moreover, since the financial condition and revenues of the 
railroads have altered greatly since the rates were established, an order 
of the Commission sanctioning the continuance of the status quo would, 
in effect, be an approval of a change, so that the order might be brought 
within the scope of previous decisions which have allowed judicial review 
if the order was negative in form but affirmative in substance.** The 
carrier would probably seek to reverse the Commission’s order on the 
ground that the return from the rates approved amounted to confisca- 
tion.** This contention might be overruled by the Supreme Court on the 
basis that it is not the low rates which have made the return inadequate. 
As competition is one of the principal reasons for the present low return, 





58 Tt was estimated that the increases granted would bring the carriers $85,000,- 
ooo in additional revenue. See N. Y. Times, March 31, 1935, at 1. 

59 See 208 I. C. C. at 54-57. 

60 See id. at 63-76 (Tate, Aitchison, Porter, and Miller, CC. dissented). 

61 The Supreme Court has refused to review negative orders of the Interstate 
Commerce Commission on the ground that such action was inconsistent with the 
Interstate Commerce Act and the whole system of administrative tribunals. Procter 
& Gamble Co. v. United States, 225 U. S. 282 (1912) ; Hooker v. Knapp, 225 U. S. 
302 (1912); Lehigh Valley R. R. v. United States, 243 U.S. 412 (1917). However, 
an order negative in form but affirmative in substance will be reviewed. Intermoun- 
tain Rate Cases, 234 U. S. 476 (1914); United States v. New River Co., 265 U. S. 
533 (1924); Alton R. R. v. United States, 287 U.S. 229 (1932). In the latest case 
in which an order of the Commission was allegedly negative, both the district court 
and the Supreme Court affirmed the order on other grounds, assuming that the order 
was reviewable. Mississippi Valley Barge Line Co. v. United States, 4 F. Supp. 745 
(E. D. Mo. 1933), aff'd, 292 U.S. 282 (1934). The rule has been severely criticized. 
See 2 SHARFMAN, OP. cit. supra note 2, at 406-17. 

62 Cf. United States v. New River Co.; Alton R. R. v. United States, both supra 
note 61. 

63 There would seem to be little basis for an appeal on the ground that the Com- 
mission has misinterpreted the Interstate Commerce Act, since § 15a(2) contains a 
flexible rule of rate making. See note 10, supra; Locklin, Railroad Legislation of 
1933 (1934) 10 J. LAND Anp P. U. Econ. 13, 19. See also Emergency Freight 
Charges, 1935, 208 I. C. C. 4, 25, 26 (1935). A few orders of the Commission have 
been reversed on this ground in recent years. E.g., United States v. New York Cent. 
R. R., 263 U.S. 603 (1924) ; Ann Arbor R. R. v. United States, 281 U. S. 658 (1930) ; 
Texas & Pac. Ry. v. United States, 289 U. S. 627 (1933). 
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it may be held that the due process clause cannot be invoked to raise rates 
upon traffic remaining to the rails,°* especially since there are indications 
that many of the rates are at the height of reasonableness. The same 
argument would apply to the reduction of income caused by a loss of 
traffic arising from a general business depression.®* It is also applicable 
in relation to the fact that some existing lines could be abandoned, and 
to the reports available which indicate the possibility of the railroads 
reducing costs.°° The Supreme Court would not be entirely without 
precedent in taking the view that shippers who are now using the rails 
cannot be forced to pay higher rates to yield a return on a plant which is 
far from being used to its capacity.°7 A much easier solution to the 
problem, however, would be for the Court to find, or even to take judicial 
notice, that higher rates would divert or discourage traffic and therefore 
defeat the efforts of the carriers to increase revenue.® 

Should the shippers contest the emergency charges, a general recogni- 
tion that rates are too high as compared with the value of the carriers’ 
service, the various recommendations as to possible cost reductions, and 
the fact that measures for the control of competition have been passed by 
Congress may induce the Court to reverse the Commission. Although 
the Supreme Court in Dayton-Goose Creek Ry. v. United States ® de- 
clared that shippers in any rate territory could be made to share “ the 
burden of maintaining an adequate railway capacity to do their busi- 
ness ”,”° the problem as to whether part of those shippers can be forced 
to share in the maintenance of a plant that is greater than necessary to 
serve the territory still remains.*‘ But there is a possibility that the 








64 Cf. Covington & Lexington Turnpike Road Co. v. Sandford, 164 U. S. 578, 
596 (1896) ; Public Service Comm. of Mont. v. Great Northern Util. Co., 289 U. S. 
130, 135 (1933) ; Hegeman Farms Corp. v. Baldwin, 293 U.S. 163 (1934). 

65 Cf. Darnell v. Edwards, 244 U. S. 564, 569, 570 (1917) ; Los Angeles Gas & 
Elec. Corp. v. Railroad Comm. of Cal., 289 U. S. 287, 306 (1933) ; Dayton Power & 
Light Co. v. Public Util. Comm. of Ohio, 292 U.S. 290, 311 (1934). 

66 See notes 19, 20, 34, supra. 

67 In holding that water rates fixed by a state board did not amount to a taking 
of property without due process of law, the Supreme Court pointed out that a com- 
pany built to supply 6000 acres cannot expect a return based upon its entire prop- 
erty from the 500 acres which it actually supplies. See San Diego Land & Town 
Co. v. Jasper, 189 U. S. 439, 447 (1903) ; cf. Minneapolis & St. L. R. R. v. Minnesota, 
186 U. S. 257, 268 (1902). 

68 The Supreme Court has noted that a reduction of rates may increase business 
and an increase discourage patronage. See Railroad Comm. of La. v. Cumberland 
Tel. & Tel. Co., 212 U. S. 414, 426 (1909) ; Florida v. United States, 282 U. S. 194, 
214 (1931). However, arguments of counsel that decreased rates were not confisca- 
tory because of possible traffic gains have been rejected by the Court as conjectural. 
Rowland v. Boyle, 244 U. S. 106 (1917); cf. West Ohio Gas Co. v. Public Util. 
Comm. of Ohio, 294 U. S. 79 (1935). Present economic conditions, however, may 
well justify an argument that losses to be expected from a general rate increase 
would not now be conjectural. Cf. Emergency Freight Charges, 1935, 208 I. C. C. 4, 
65, 66 (1935). 

69 263 U.S. 456 (1924). 

70 Td, at 480. 

71 In 1935 the Commission seems to have split upon the question of whether 
rates based primarily upon the carriers’ present need for revenue were unreasonable. 
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increased rates may be upheld as temporary emergency measures.” The 
railroads’ necessity for revenue, as far as it is not removed by the factors 
mentioned, will have great weight. 


Rate Policies in Special Rates Cases. If changes in class rates or the 
charges on a specific commodity are contemplated, the value of the serv- 
ice to the shipper is generally the important factor, and the need of the 
carrier for revenue is usually subordinated in fixing the reasonableness 
of rates.** The Hoch-Smith Resolution ™ directed the Interstate Com- 
merce Commission to consider the conditions of industry in fixing rates, 
“ insofar as it is legally possible to do so, to the end that commodities 
may freely move”. And, even though the Supreme Court in Ann Arbor 
R. R. v. United States * held that the Commission could not at the same 
time disregard the nature, the cost, and the need for an adequate trans- 
portation service, it declared that the shippers’ difficulties were always 
valid considerations."* The amendment to Section 15a(2) of the Inter- 
state Commerce Act, which incorporated an express provision that the 
Commission consider the effect of rates on the movement of traffic, would 
seem to emphasize the importance of value of service.” 

Nevertheless, the decline in traffic has made the need for revenue a con- 
sideration which has received more attention in the special rate con- 
troversies, again bringing into sharp conflict the interests of shipper and 
carrier. Although the Commission had reduced rates on agriculture and 





Aitchison, C., dissenting, declared that the record showed rates to be “ already at the 
ceiling of reasonableness ”. See 208 I. C. C. at 65. 

72 The surcharges will expire June 30, 1936. See id. at 60. Cf. Wilson v. New, 
243 U.S. 332' (1917) (eight-hour day law sustained as necessary to continue trans- 
portation system) ; Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). 
A question may arise as to whether the Commission’s statutory authority includes 
the right to order emergency measures. 

78 See Eastern Class-Rate Investigation, 164 I. C. C. 314, 389 (1930); Scott 
County Milling Co. v. Butler County R. R., 194 I. C. C. 763, 785 (1933); Interna- 
tional Pulp Co. v. New York Cent. R. R., 195 I. C. C. 185, 188 (1933) ; Harrisonburg 
Chamber of Commerce v. Chesapeake & O. Ry., 196 I. C. C. 186, 188 (1933); cf. 
Interstate Commerce Comm. v. Union Pac. R. R., 222 U.S. 541, 549 (1912) ; Dayton- 
Goose Creek Ry. v. United States, 263 U.S. 456, 480, 483 (1924). But cf. Railroad 
Comm. of Fla. v. Aberdeen & R. R. R., 177 I. C. C. 735, 766 (1931). 

74 43 Srat. 801 (1925), 49 U.S.C. A. § 55 (1929). “ That it is hereby declared 
to be the true policy in rate making to be pursued by the Interstate Commerce Com- 
mission in adjusting freight rates, that the conditions which at any given time 
prevail in our several industries should be considered in so far as it is legally possible 
to do so to the end that commodities may freely move. . . . In view of the existing 
depression in agriculture, the Commission is hereby directed to effect with the least 
practicable delay such lawful changes in the rate structure of the country as will 
promote the freedom of movement by common carriers of the products of agricul- 
ture affected by the depression, including livestock, at the lowest possible lawful 
rates compatible with the maintenance of adequate transportation service. . . .” 
See Locklin, Freight Rates and the Hoch-Smith Resolution (1927) 3 J. LAND AND 
P. U. Econ. 361; Burgess, Conflict in Legislation Respecting Railroad Rates (1929) 
7 Harv. Bus. Rev. 423, (1929) 8 id. 24. 

7 281 U.S. 658 (1930). 

76 See id. at 666-69; cf. Atlantic & Y. Ry. v. Carolina Button Corp., 74 F.(2d) 
870 (C. C. A. 4th, 1935). 

TT 48 Stat. 220 (1933), 49 U. S. C. A. § 15a (1934). 
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livestock because of the depressed state of those industries, even before 
the general slump in business,’* the serious financial condition of the 
carriers prevented further reductions after 1929.*° And before 1929, the 
Commission had begun an investigation of the rates on nonferrous metals 
in the belief that rates could be increased in order to add to the carriers’ 
revenue. The condition of the metal industry was so serious by the time 
the investigation was completed, however, that the rates were left un- 
changed.*° Moreover, the Commission’s consideration of the effect of 
rates on the movement of traffic under Section 15a(2) cannot entirely 
disregard the carriers’ need for revenue, since the free flow of commerce 
can be halted by inadequate facilities resulting from low earnings as 
well as by high rates. On the whole the Commission has refused to re- 
duce rates merely because the value of the shippers’ product has de- 
clined.*t This policy may perhaps be justified on the ground that the 
railroads share fully in the general adversity by a great loss of traffic,*? 
so that their burden would be unduly increased by a reduction in charges. 

Although in one case rates which were unreasonable by 1929 standards 
were not reduced because of the carriers’ economic condition,®** thereby 
effecting an increase in charges, serious limitations are encountered in 
any attempt to make one product bear higher rates to make up deficits 
in railway income. Still, some effort has been made to compensate for 
deficits by rate adjustment, even though the Commission has declared 
that rates on traffic remaining to the rails cannot be raised to unreason- 
able heights in order to provide a return which would be realized from 
a normal amount of business.** Thus, in several instances, class rates 
were increased to secure additional revenue for the carriers.®® Also, the 
policy of putting an increased burden on freight to make up for passenger 
deficits is applicable to rates on specific commodities.** ‘The most serious 





78 Grain and Grain Products within W. Dist. and for Export, 164 I. C. C. 619 
(1930) ; Livestock — Western Dist. Rates, 176 I. C. C. 1 (1931). When the Com- 
mission refused to grant a rehearing, requested in the grain case because of changed 
economic conditions, it was reversed. Atchison, T. & S. F. Ry. v. United States, 284 
U. S. 248 (1932). 

79 A later hearing on grain resulted in lessened reductions. Grain and Grain 
Products within W. Dist. and for Export, 205 I. C. C. 301 (1934). But the Com- 
mission refused to readjust the rates on livestock. Livestock — Western Dist. Rates, 
190 I. C. C. 611 (1933) ; cf. Hay Rates within the W. Dist., 195 I. C. C. 461 (1933). 

80 Nonferrous Metals, 204 I. C. C. 319 (1934). 

81 F.g., Alabama Asphaltic Limestone Co. v. Akron & B. Belt R. R., 194 I. C. C. 
273 (1933); Hickory Clay Products Co. v. Atlantic Coast Line R. R., 198 I. C. C. 
599 (1934). 

82 See Cattle Raisers’ Ass’n of Texas v. Missouri, K. & T. Ry., 13 I. C. C. 418, 
429, 430 (1908). 

83 California Growers’ and Shippers’ Protective League v. Southern Pac. Co., 
185 I. C. C. 299 (1932). 

84 See Mountain-Pacific Oil Cases, 192 I. C. C. 599, 637 (1933); Grain and 
Grain Products within W. Dist. and for Export, 205 I. C. C. 301, 327 (1934). 

85 Western Trunk-Line Class Rates, 164 I. C. C. 1 (1930) ; id., 204 I. C. C. 595 
(1934) ; Consolidated Southwestern Cases, 205 I. C. C. 601 (1934). 

86 See note 42, supra. Cf. California Growers’ and Shippers’ Protective League 
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difficulty encountered in an attempt to increase rates is due to the eco- 
nomic impossibility of preventing a loss of traffic. Any attempt to shift 
the burden to higher valued products which might bear increased rates 
would only result in a diversion of traffic, and, even though the diversion 
may not affect heavily those products traditionally regarded as “ tied to 
the rails ”,*’ the net result would tend to impede railroad traffic. For 
this reason the Commission has refused to raise the rates on hay and 
grain.** In Livestock — Western Dist. Rates,®® the cost studies were 
based on the notion that a deficiency in passenger traffic was to be made 
up on freight, but the Commission held that livestock was not the com- 
modity to bear the burden. Indeed, any attempt to make commodities 
bear higher freight rates to make up deficits would seem to be doomed in 
advance by the Commission’s decision in Mountain-Pacific Oil Cases. 
There, carriers sought to increase rates on petroleum, claiming that it 
was a higher valued product which could bear the charges, but the Com- 
mission refused to approve the proposed rates, stating that the mere fact 
that a commodity could yield exorbitant profits and continue to move 
was no justification for the increases.** 

Aside from a reversal on procedural grounds,°*? it is improbable that 
the Supreme Court will upset the Commission’s disposition of a con- 
troversy over the rates on specific products, even though carrier or shipper 
may claim that undue weight has been given to value of service or need 
for revenue. If the carrier appeals from an order reducing rates, the 
Court may find that, even though revenue may be diminished thereby, 
lessened revenue cannot control in a controversy over a particular charge, 





v. Southern Pac. Co., 185 I. C. C. 299 (1932) ; Livestock — Western Dist. Rates, 190 
I. C. C. 611 (1933). 

87 E.g., Grain, hay, and coal. But see note 40, supra. 

88 Hay Rates within the W. Dist., 195 I. C. C. 461 (1933); Grain and Grain 
Products within W. Dist. and for Export, 205 I. C. C. 301 (1934), cited note 79, 
supra. 

89 190 I. C. C. 611 (1933). The Commission found that for each dollar derived 
from passenger and allied services, the railroads were paying out $1.1219. See id. 
at 629. 

99 192 I. C. C. 599 (1933). ‘The carriers argued that petroleum was the only 
product on which they could hope to recoup losses, and that since the principle of 
“ what the traffic can bear ” had been used to fix low rates on agricultural products, 
it should also be applied in fixing high rates on petroleum. See id. at 618 et seq. 
Although truck competition was recognized, the carriers wished the Commission to 
prescribe a maximum level, especially for the longer hauls, and to allow them 
freedom in meeting competition. See id. at 634. 

®1 The Commission further declared that a financial condition caused by loss of 
traffic could not be eased by taxing the remaining traffic. See id. at 637. Four Com- 
missioners dissented, claiming that the majority had a mistaken notion of the nebu- 
lous concept, “ value of service”. See id. at 644-48. 

92 Several orders of the Commission have been declared invalid for failure to 
state quasi-jurisdictional facts as the facts on which the findings were based. Florida 
v. United States, 282 U. S. 194 (1931); United States v. Baltimore & O. R. R., 293 
U.S. 454 (1935) ; United States v. Chicago, M., St. P. & Pac. R R., 55 Sup. Ct. 462 
(1935). An order of the Commission has been reversed because of its refusal to allow 
a rehearing to consider the effect of changed economic conditions. Atchison, T. & 
S. F. Ry. v. United States, 284 U. S. 248 (1932). But cf. United States v. Northern 
Pac. Ry., 288 U.S. 490 (1933). 
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since a loss in income may be compensated by changes in the rates on 
other commodities.** Or the Court may hold that value of service should 
be controlling when the issue involves the reasonableness of charges on a 
particular commodity.°* Should the carrier, appealing from a denial of 
a rate increase, manage to secure the review of a negative order,” it will 
very probably be met with the inevitable argument that higher rates will 
divert traffic or decrease shipments and thereby will only diminish reve- 
nue. Moreover, the Court may hold that a particular product cannot be 
singled out to bear higher rates merely because railroad earnings have 
decreased with losses in traffic or voluntary competitive rate reduc- 
tions.°* On the other hand, the Supreme Court may well sustain the 
Commission’s action in approving increases in specific rates on the ground 
that, unless a certain minimum of revenue is earned, inadequate facilities 
will impede the free flow of commerce. The same argument might be 
applied when the shippers appeal from an order denying a reduction in 
rates. In fact, regardless of how the question may arise, the Court will 
probably be very much disinclined to find that the Commission has been 
guilty of an arbitrary abuse of discretion, especially when the economic 
factors are so evenly balanced.®* For the same reason, an appeal on con- 
stitutional grounds will encounter great difficulty. 


Voluntary Reduction in Rates. Competition affects revenue not 
only by diverting traffic but also by impelling a reduction of rates to 
avoid diversion.®* Carriers will likewise reduce rates to attract a larger 
volume of business, since, if the plant is not being fully utilized, the 
added traffic will be carried at a much lessened cost.°® As lower charges 





( 93 Cf. Interstate Commerce Comm. v. Union Pac. R. R., 222 U. S. 541, 549 
1912). 

94 Cf. Interstate Commerce Comm. v. Union Pac. R. R., 222 U. S. 541, 549 
(1912). But cf. Ann Arbor R. R. v. United States, 281 U. S. 658 (1930) ; Northern 
Pac. Ry. v. Baker, 3 F. Supp. 1 (W. D. Wash. 1933). It has always been easy for 
courts to sustain the Commission on the ground that cost studies are inaccurate. 
Railway Express Agency v. United States, 6 F. Supp. 249 (S. D. N. Y. 1934); cf. 
Atlantic Coast Line R. R. v. Florida, 203 U. S. 256 (1906) (state commission) ; 
Northern Pac. Ry. v. North Dakota, 216 U.S. 579 (1910) (state law). 

95 See note 61, supra. 

6 The Supreme Court has held that a carrier cannot be forced to carry a com- 
modity or any service at less than cost or without profit merely because the traffic 
as a whole was profitable. Northern Pac. Ry. v. North Dakota, 236 U. S. 585 
(1915); Norfolk & W. Ry. v. Conley, 236 U. S. 605 (1915); Chicago, M. & St. P. 
Ry. v. Public Util. Comm. of Idaho, 274 U. S. 344 (1927) ; see Banton v. Belt Line 
Ry. Corp., 268 U. S. 413, 421 (1925); Vandalia R. R. v. Schnull, 255 U. S. 113, 
119 et seq. (1921). It would seem to follow that the converse should apply so that 
shippers of a particular product could not be forced to pay a higher rate merely be- 
cause the carrier’s business as a whole is unprofitable. 

97 The Court has seldom reversed the Commission for abuse of discretion. £.g., 
Southern Pac. Co. v. Interstate Commerce Comm., 219 U. S. 433 (1911). Cf. 
United States v. Northern Pac. Ry., 288 U. S. 490 (1933). But cf. Atchison, T. & 
S. F. Ry. v. United States, 284 U. S. 248 (1932). 

98 See Codrdination of Motor Transportation, 182 I. C. C. 263, 276 (1932). 

99 See Alan Wood Steel Co. v. Alabama G. S. R. R., 190 I. C. C. 3, 9 (1932); 
Class and Commodity Rates in the South, 191 I. C. C. 613, 616 (1933); (1934) 97 
Rattway AGE 615; Dantets, THE Price or TRANSPORTATION (1932) 9 et seg. 
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will not generally stimulate increased traffic when business is in a de- 
pressed state, the hope of wresting traffic from competitors is the in- 
ducement which leads carriers to reduce rates during a depression. 
Although thousands of rates have been reduced voluntarily, the Inter- 
state Commerce Commission has maintained a close supervision over 
the freedom of the carriers in meeting competition. Reductions have 
been prevented on the ground that under Sections 1(5) and 15a(2) of 
the Interstate Commerce Act,’®! the Commission cannot allow rates 
which will disrupt the rate schedule, or throw a burden on other rail- 
road traffic because the return is inadequate.’°? It has also refused 
to approve reduced rates on the ground that the new charges were 
lower than necessary to meet competition, and therefore involved a 
needless sacrifice of revenue.’°* Recently, however, in United States v. 
Chicago, M., St. P. & Pac. R. R.,‘°* the Supreme Court checked one 
attempt by the Commission to use Section 15a(2) as a means of pre- 
venting rate reductions. The Commission had refused to approve of a 
reduced rate because it would disrupt the rate structure and would 
impair the revenues of the carriers, but the Supreme Court held that 
the order was not supported by sufficient findings, and was therefore 
void. The Court considered the danger of rate wars “ illusory ” and 
stated that every carrier has the right to reduce rates if the return is 
compensatory, even though diminished revenue would result.‘ Pre- 
viously, the lower federal courts had split on the question of whether the 
Commission could use Section 15a(2) to prescribe minimum rates,’ a 
point which the Supreme Court had refused to decide in United States v. 
Anchor Coal Co Although the St. Paul decision does not condemn 
or affirm the use of Section 15a(2) in prescribing minimum rates, the 
language used may prevent the Commission from condemning a rate 
under the section merely because it reduces the net revenue. 





100 Also cf. DANIELS, op. cit. supra note 99, at 7, 8. 

101 4x Stat. 474 (1920), 49 U.S. C. A. $1(5) (1929); 48 Stat. 220 (1933), 49 
U.S. C. A. § r5a(2) (1934). 

102 On this basis rates have been found too low: In the Matter of Container 
Service, 173 I. C. C. 377 (1931) ; Gasoline from San Francisco Bay Points to Ogden, 
Utah, 198 I. C. C. 683 (1934); Coal from Ind. to IIl., 200 I. C. C. 609 (1934), 
rev'd sub nom. United States v. Chicago, M., St. P. & Pac. R. R., 55 Sup. Ct. 462 
(1935); Coke from Southern Ports to Southern Points, 204 I. C. C. 767 (1934). 
Others have been held to be not too low: Paper and Paper Articles between W. 
Trunk Line Points, 186 I. C. C. 536 (1932); Alan Wood Steel Co. v. Alabama 
G.S. R. R., 190 I. C. C. 3 (1932) ; Sugar Cases of 1933, 195 I. C. C. 127 (1933). 
a Rock Salt from New York Fields to Atlantic Seaboard, 188 I. C. C. 52 

1932). 

104 United States v. Chicago, M., St. P. & Pac. R. R., 55 Sup. Ct. 462 (1935). 

105 See id. at 466, 467. 

106 Jefferson Island Salt Mining Co. v. United States, 6 F.(2d) 315 (N. D. Ohio 
1925) (power upheld); Anchor Coal Co. v. United States, 25 F.(2d) 462 (S. D. 
W. Va. 1928) (power limited) ; Chicago M., St. P. & Pac. R. R. v. United States, 
8 F. Supp. 970 (N. D. Ill. 1934) (power denied). 

107 279 U.S. 812 (1929). Although the Commission urged a great public interest 
in the point to be decided, the Court dismissed the case on the ground that the con- 
troversy was moot. See Brief Filed by the United States 6 et seg. (Feb. 25, 1929) ; 
cf. Brief for Appellees 48 et seg. (Feb. 11, 1929). 
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Frequently the attempt to meet competition involves application for 
departures from the long and short haul clause of the Interstate Com- 
merce Act.1°° Section 4 provides that the Commission shall not allow a 
lower charge for the longer distance if the rate “ is not reasonably com- 
pensatory for the service performed ” but “ no such authorization shall 
be granted on account of merely potential water competition not actually 
in existence ”.1°° Although a few petitions have been rejected on the 
ground that the charge would not be reasonably compensatory,’° the 
carriers have encountered relatively little difficulty in showing that added 
traffic would be secured as a result of the departures, thus satisfying the 
requirements of Section 4.11 Not only is the relaxing of restraint over 
the railroads shown in the increasing number of petitions granted by the 
Commission,"** but a modification of Section 4 aimed at producing the 
same result is now before Congress.'** There has been less relaxation as 
regards the clause concerning potential water competition, and a number 
of petitions have been rejected on that ground.4** The proposals now 
before Congress include the elimination of this clause from Section 4 on 
recommendation of the Federal Codrdinator and the Commission,'*> even 
though the latter body has recently extended the clause to include com- 
petition from other sources than water transportation.“*® However, the 
Commission has freely allowed reduced rates to meet actual water trans- 
portation competition if the new rates did not threaten the existence of 
the water carriers.‘7 A recent effort of a barge line to contest such an 
order of the Commission resulted in a decision upholding the Commis- 





108 4r Stat. 480 (1920), 49 U. S. C. A. $4 (1929). 

109 bid, 

110 Transcontinental Eastbound Sugar, 1931, 186 I. C. C. 523 (1932); Canned 
Goods between California Points, 188 I. C. C. 589 (1932). 

111 F.g., Coal and Coke to Mississippi Valley, 191 I. C. C. 589 (1933); Class 
and Commodity Rates in the South, 191 I. C. C. 613 (1933). The necessity of 
allowing such departures to meet competition has thwarted the only remaining 
beneficial result to be expected from the Hoch-Smith Resolutions under which the 
Commission had been attempting to create a uniform rate structure. 43 STAT. 
801 (1925), 49 U. S. C. A. § 55 (1929). See, e.g., Cotton, 174 I. C. C. 9 (1931); 
Rates on Refined Petroleum Products from, to, and between Points in the South- 
west, 174 I. C. C. 745 (1931); Livestock — Western Dist. Rates, 190 I. C. C. 611, 
653 (1933) ; éd., 201 I. C. C. 795 (1934). : 

112 See ANNUAL Report OF THE I. C. C. (1929) 62; id. (1930) 57; id. (1931) 65; 
id. (1932) 85; id. (1933) 72; id. (1934) 76. 

118 See H. R. Doc. No. 89, 74th Cong., rst Sess. (1935) 104, 105, 169—73, 244, 245. 

114 Tron and Steel Articles to Milwaukee, Wis., 186 I. C. C. 783 (1932) ; Corn to 
New Orleans, La., 198 I. C. C. 615, 621 (1934), om rehearing, water competition 
found real and relief granted, 204 I. C. C. 557 (1934); Petroleum Products from 
St. Louis Dist., 203 I. C. C. 783 (1934). 

115 See H. R. Doc: No. 89, 74th Cong., rst Sess. (1935) 104, 169 et seq. 

116 Coal from IIl., Ind. and Ky., 186 I. C. C. 697 (1932) (pipe line). 

117 Various Commodities from and to Certain Points on the Norfolk So. R. R., 
173 I. C. C. 33 (1931) ; Pacific Coast Fourth Section Applications, 190 I. C. C. 273 
(1932) ; Petroleum Products from New Orleans, La., Group to Memphis, Tenn., and 
Ohio River Points, 194 I. C. C. 31 (1933); Sugar Cases of 1933, 195 I. C. C. 127 
(1933), aff'd sub nom. Mississippi Valley Barge Line Co. v. United States, 292 U. S. 


282 (1934). 
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sion’s action.1** The Supreme Court pointed out that Section 500 of the 
Transportation Act of 1920 7° required only an impartial recognition 
of the interests of the water carriers and not the maintenance of high 
railway rates to avoid cutting the profit of water lines.**° 

The complex problem thus presented seems, at present, far from solu- 
tion. Unless railroad traffic makes unexpected gains, however, those 
who must form the policies leading toward solution, mainly bodies ad- 
ministrative and legislative rather than judicial, cannot escape the task. 





STATE OR FEDERAL CONTROL OVER RECEIVERSHIPS.— The delicate 
problem of jurisdictional conflicts in receiverships between national and 
state courts has recently been freshly considered by the federal courts 
in the light of a growing tendency to prefer local tribunals for the settle- 
ment of local problems.2_ Designed to obviate conflict at the beginning 
of a receivership,” the settled rule after Farmers’ Loan and Trust Co. v. 
Lake St. Elevated R. R.* was declared to be, “ as between two courts of 
concurrent . . . jurisdiction, the court which first obtains jurisdiction 
and constructive possession of the property by filing the bill is entitled 
to retain it without interference; . . . but where . . . the subject mat- 





118 Mississippi Valley Barge Line Co. v. United States, 292 U.S. 282 (1934). 

119 “Tt is hereby declared to be the policy of Congress to promote, encourage, 
and develop water transportation, service, and facilities in connection with the com- 
merce of the United States, and to foster and preserve in full vigor both rail and 
water transportation. .. .” 41 Stat. 499 (1920), 49 U.S. C. A. § 142 (1929). 

120 Mississippi Valley Barge Line Co. v. United States, 292 U. S. 282, 288 
(1934); cf. Youngstown Sheet & Tube Co. v. United States, 7 F. Supp. 33 (N. D. 
Ohio 1934). 


1 A growing body of opinion has questioned the wisdom of throwing essentially 
local disputes into the federal courts. See, e.g., Frankfurter and Hart, The Business 
of the Supreme Court at October Term, 1932 (1933) 47 Harv. L. REv. 245, 289-293; 
Frankfurter, Distribution of Judicial Power between United States and State 
Courts (1928) 13 Corn. L. Q. 499; cf. Phillips, A Business Tribunal for Corporate 
Reorganizations (1933) 11 Harv. Bus. Rev. 178; (1934) 29 Inu. L. Rev. 668. But 
see Jacobs, Problems in Federal “ Receivership” Jurisdiction (1932) 1 MERCER 
BEAsLey L. Rev. 29; Yntema and Jaffin, Preliminary Analysis of Concurrent Juris- 
diction (1931) 79 U. oF Pa. L. REv. 869. Some emphasize the burden which re- 
ceiverships place upon the federal judiciary. See Note (1927) 41 Harv. L. Rev. 70. 
But see Jacobs, Joc. cit. supra. Others point out possible abuses. See Taft, Recent 
Criticism of the Federal Judiciary (1895) 34 Am. L. Rec. (N.s.) 576; Chamber- 
lain, New-Fashioned Receiverships (1896) 10 Harv. L. Rev. 139; Friendly, Some 
Comments on the Corporate Reorganizations Act (1934) 48 Harv. L. REv. 39, 
41-45. 

2 In an early case, possession was said to govern. See Wilmer v. Atlanta & R. 
A. Ry., Fed. Cas. No. 17,775, at 80 (C. C. N. D. Ga. 1875). But see Adams v. 
Mercantile Trust Co., 66 Fed. 617, 622 (C. C. A. 5th, 1895). Another suggestion 
was to allow the court wherein the bill was first filed to prevail if it was evident that 
the court might be compelled to assume control of the property. See McKinney v. 
Kansas Natural Gas Co., 206 Fed. 772, 776 (D. Kan. 1913), aff'd sub nom. Mc- 
gg v. Landon, 209 Fed. 300 (C. C. A. 8th, 1913); Note (1927) 41 Harv. L. 

EV. 70, 71. 

8 177 U.S. 51, 61 (1900). An earlier case had been decided on the basis of this 
— Towle v. American Bldg. Loan & Inv. Soc., 60 Fed. 131 (C. C. N. D. Il. 
1894). 
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ter in litigation in the one is not within the cognizance of the other, . . . 
it is the date of actual possession of the receiver that determines the 
priority of jurisdiction.”* Harkin v. Brundage ° established an excep- 
tion to this rule to the effect that the federal court should surrender 
jurisdiction where the state court had been deprived of prior jurisdiction 
through misrepresentation or fraud. The unseemly race for physical 
possession which the principal rule sought to avoid has largely remained, 
however, insofar as the federal courts have been astute to find differ- 
ences in the objects of the suit. Thus, a stockholders’ bill has been 
distinguished from that of a simple contract creditor,’ and the bill of a 
mortgage trustee distinguished from both, although each involved the 
administration of the same estate by a receiver.® 

Pennsylvania v. Williams ° brought a new aspect of the problem be- 
fore the Supreme Court. After a federal receiver had been appointed 
for a domestic building and loan association, the Pennsylvania Secretary 
of Banking petitioned for a discharge of the receiver and possession of 
the property, alleging that local statutes provided a “ complete, com- 





4 Harkin v. Brundage, 276 U. S. 36, 43 (1928), (1928) 37 Yate L. J. 832; see 
xr CLARK, RECEIvERS (2d ed. 1929) $290. But where the federal courts are given 
exclusive jurisdiction over the subject matter, a prior state proceeding may be en- 
joined. Moran v. Sturges, 154 U. S. 256 (1894) (admiralty); Jn re Zeigler Co., 
Inc., 189 Fed. 259 (D. Conn. 1911) (bankruptcy) ; Pugh v. Loisel, 219 Fed. 417 (C. 
C. A. 5th, 1915) (same); cf. Sargent v. Helton, 115 U. S. 348 (1885); Metcalf v. 
Barker, 187 U. S. 165 (1902). Contra: Bryan v. Speakman, 53 F.(2d) 463 (C. C. A. 
5th, 1931), cert. denied, 285 U.S. 539 (1932); cf. Langnes v. Green, 282 U. S. 531 
(1931). A fortiori, subsequent state proceedings cannot affect exclusive federal 
jurisdiction. Murphy v. John Hofman Co., 211 U.S. 562 (1909) ; Isaacs v. Hobbs 
= oe Co., 282 U. S. 734 (1931). But cf. In re Putnam, 55 F.(2d) 73 (C.C. 

. 2d, 1932). 

5 276 U. S. 36 (1928); cf. Shapiro v. Wilgus, 287 U. S. 348 (1932). 

6 Other objectionable results were reached under the earlier rule. A difference 
of 9 minutes in filing the bills resulted in a federal receivership for a Delaware in- 
surance company, although a detailed state procedure existed. Mitchell v. Maurer, 
69 F.(2d) 233 (C. C. A. oth, 1934), (1934) 29 Int. L. Rev. 668, rev’d on other 
grounds, 293 U.S. 237 (1934). 

7 Harkin v. Brundage, 276 U.S. 36 (1928) ; cf. Havner v. Hegnes, 269 Fed. 537 
(C. C. A. 8th, 1920) ; Ingram v. Jones, 47 F.(2d) 135 (C. C. A. roth, 1931) ; Boyn- 
ton v. Moffat Tunnel Improvement Dist., 57 F.(2d) 772 (C. C. A. roth, 1932). 

8 Empire Trust Co. v. Brooks, 232 Fed. 641 (C. C. A. 5th, 1916) (stockholder) ; 
Knudsen v. First Trust & Sav. Bank, 245 Fed. 81 (C. C. A. oth, 1917) (contract 
creditor) ; see Ward v. Foulkrod, 264 Fed. 627, 629-30 (C. C. A. 3d, 1920); New- 
berry v. Davison Chem. Co., 65 F.(2d) 724, 728 (C. C. A. 4th, 1933), cert. denied, 
290 U.S. 660 (1933). See Note (1908) 21 Harv. L. Rev. 279. But see Christian v. 
Hoe & Co., 63 F.(2d) 221, 223 (C. C. A. 2d, 1933). Even where “ special reasons ” 
for allowing state courts to handle the litigation did exist, lower federal courts were 
usually reluctant to exercise their discretion in favor of the local tribunals. National 
Surety Co. of N. Y. v. State Bank of Humboldt, 120 Fed. 593 (C. C. A. 8th, 1903) 
(state statutory procedure) ; Pennsylvania Steel Co. v. New York City Ry., 157 
Fed. 440 (C. C. S. D. N. Y. 1907) (peculiarly local controversy), mandamus 
denied, 208 U. S. 90 (1908) ; Lyon v. McKeefrey, 171 Fed. 384 (C. C. A. 3d, 1909) 
(state administrative procedure) ; Tower Hill-Connellsville Coke Co. of W. Va. v. 
Piedmont Coal Co., 64 F.(2d) 817 (C. C. A. 4th, 1933) (same), cert. denied, 290 
U. S. 675 (1933). Contra: Bank of Bay of Biscayne v. Hankins, 42 F.(2d) 209 
(C. C. A. sth, 1930); Amos v. Trust Co. of Fla., 54 F.(2d) 286 (C. C. A. sth, 
1931); cf. Palmer v. Texas, 212 U.S. 118 (1909). 

9 55 Sup. Ct. 380 (1935), (1935) 83 U. or Pa. L. REv. 687. 
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prehensive, and economical scheme of liquidation by the secretary of 
banking of such a building and loan association.” *° The district court 
denied the petition on the ground that it was the duty of the court to re- 
tain jurisdiction and proceed with the liquidation. The Supreme Court 
admitted that jurisdiction had attached, but reversed the judgment for 
abuse of discretion," since, when it reasonably appears that private right 
will not suffer, “ It is in the public interest that the federal courts exercise 
their discretionary power with proper regard for the rightful independ- 
ence of state governments in carrying out their domestic policy.” *” 
The decision of the Williams case, involving relinquishment of prior 
federal jurisdiction, apparently disposes of other aspects of the conflict 
between the federal courts and the state statutory procedure. Where 
proceedings looking toward administrative liquidation are first begun 
under guidance of the state court, the jurisdiction of that court will be 
protected; and certainly where the administrative officer takes actual 
possession, with or without a court order, the federal receiver, subse- 





10 55 Sup. Ct. at 382. In spite of an informal request by the secretary of banking 
that the property be transferred to him, the district court made permanent the ap- 
pointment of temporary receivers on the same day the company filed an answer 
consenting to the appointment of a receiver for liquidation. See id. at 382. 

11 In another case, decided the same day, after a shareholder’s bill had been 
filed in the federal district court against a domestic insurance company, the At- 
torney General of Pennsylvania, under statutory authority, obtained a state court 
decree directing the insurance commissioner to take possession of the property 
and enjoining other interference with the estate. Subsequently the company con- 
sented to the appointment of a receiver, and a federal injunction issued protecting 
his possession. Reversing a decree of the Pennsylvania Supreme Court which had 
asserted that the district court was without jurisdiction to appoint a receiver, the 
Supreme Court pointed out that the proper procedure for the state officer was to 
intervene in the federal suit, asking to have the receivership vacated and the assets 
turned over to him. The cause was remanded to the district court without preju- 
dice to the right of the insurance commissioner to follow this course. Penn Gen- 
eral Casualty Co. v. Pennsylvania ex rel. Schnader, 55 Sup. Ct. 386 (1935), (1935) 
83 U. oF Pa. L. Rev. 687. 

12 55 Sup. Ct. at 385. In an earlier case, the Supreme Court held it an abuse of 
discretion for a district court to stay proceedings based on diversity jurisdiction in 
order to allow a state action involving the same subject matter to proceed. Mc- 
Clellan v. Carland, 217 U. S. 268 (1910) (decedent’s estate) ; cf. Hyde v. Stone, 20 
How. 170 (U.S. 1857); Chico County v. Sherwood, 148 U. S. 529 (1893); Willcox 
v. Consolidated Gas Co., 212 U. S. 19 (1909). This case was distinguished on the 
ground that there two courts of concurrent jurisdiction were alone involved, and 
that no special reasons for remitting the controversy to the state court existed. 
See 55 Sup. Ct. at 384-85. The court emphasized the elaborate state statutory pro- 
cedure for the liquidation of the corporations involved in the present case, designed 
to reach substantially the same end as a federal receivership. See id. at 383-84. In 
many other states a similar statutory procedure for liquidation or reorganization 
exists. See Notes (1931) 44 Harv. L. Rev. 618 (banks), (1932) 32 Cor. L. Rev. 
1395 (same), (1933) 33 id. 722 (insurance companies), (1934) 34 id. 663 (title and 
mortgage guaranty companies), (1935) 35 id. 265 (building and loan associations). 
Such corporations are exempted from the operation of the Bankruptcy Act, thus 
obviating the possibility of any conflict between the doctrine of the Williams case 
and the recent bankruptcy amendments. 47 Stat. 47 (1932), 11 U. S. C. A. § 22 
(1934); cf. In re National Surety Co., 7 F. Supp. 959 (N. D. N. Y. 1934); In re 
New York Title and Mtge. Co., 9 F. Supp. 319 (N. D. N. Y. 1934); In re Union 
Guarantee & Mtge. Co., 75 F.(2d) 984 (C. C. A. 2d, 1935); see Note (1935) 35 
Cot. L. Rev. 98. 
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quently appointed, will not be permitted to interfere.* Except where 
administrative proceedings were begun under order of a state court, un- 
der the earlier rule the federal court would normally have prevailed in 
these circumstances and in the Williams situation as well, either on the 
ground that the objects of the bills were dissimilar or that a mere admin- 
istrative officer was involved.'* A broad exception has therefore been 
engrafted on the earlier doctrine.*® 

More difficult than the problem of the Williams case was the question 
before the District Court for the Southern District of New York in 
American Brake Shoe & Foundry Co. v. Interborough Rapid Transit 
Co.,1° where the right of a state court to determine local issues was urged 





18 The Williams case goes further than any of the situations indicated, in recog- 
nizing the claims of a state administrative officer after the federal court had ac- 
quired jurisdiction. See 55 Sup. Ct. at 383, 385. 

14 Under the earlier rule two situations should be distinguished, although the 
difference was not stressed in the cases. When the state officer in order to begin 
proceedings had to show cause before a court, his action in the subsequent pro- 
ceedings seems to have been treated as action by a court officer, the problem was 
considered as a conflict between courts of concurrent jurisdiction, and, if the ob- 
jects of the state and federal action were considered the same, the state court’s 
jurisdiction prevailed. O’Neil v. Welch, 245 Fed. 261 (C. C. A. 3d, 1917) ; Mitchell 
v. Lay, 48 F.(2d) 79 (C. C. A. oth, 1930), cert. denied, 283 U. S. 864 (1931). If 
the objects of the action were considered dissimilar, the federal court which first 
appointed a receiver prevailed. Morrill v. American Reserve Bond Co. of Ky., 151 
Fed. 305 (C. C. W. D. Mo. 1907). On the other hand, if the state officer had 
merely to file notice, before beginning proceedings, his subsequent action was con- 
sidered administrative, under the jurisdiction of no court, and a federal court could 
subsequently acquire jurisdiction. Gordon v. Washington, 73 F.(zd) 577 (C. C. A. 
3d, 1934), rev’d on other grounds, 55 Sup. Ct. 584 (1935). The Supreme Court 
pointed out, in the last case, that under the rule of the Williams case, the state 
officer would now prevail. Jd. at 589. When the state officer took possession under 
court order, the earlier rule protected his possession. Lion Bonding & Surety Co. 
v. Karatz, 262 U.S. 77 (1923); Amos v. Trust Co. of Fla., 54 F.(2d) 286 (C. C. A. 
sth, 1931) ; see Lee v. Edmunds, 66 F.(2d) 122, 124 (C. C. A. 5th, 1933). When 
he took possession without a court order, his possession was not protected, since it 
was not within the jurisdiction of the state court. Allen v. United States, 285 Fed. 
678 (C. C. A. 1st, 1923); Farrell v. Stoddard, 1 F.(2d) 802 (N. D. N. Y. 1924); 
cf. Acken v. New York Title & Mtge. Co., 9 F. Supp. 521 (N. D. N. Y. 1934). In 
this situation, however, some lower federal courts had protected the state officer’s 
possession before, but on the same grounds as, the Williams case. Bank of Bay of 
Biscayne v. Hankins, 42 F.(2d) 209 (C.C. A. 5th, 1930); Fulia v. Warranty Bldg. 
& Loan Ass’n of Newark, 5 F. Supp. 952 (D. N. J. 1934). 

15 Where the rights of the parties would not adequately be protected by state 
administration, the doctrine of the Williams case provides an exception allowing 
the retention of federal jurisdiction. See Pennsylvania v. Williams, 55 Sup. Ct. 380, 
385 (1935); Penn General Casualty Co. v. Schnader, 55 Sup. Ct. 386, 390 (1935). 
The burden of showing prejudice, however, rests on those urging federal control. 
See Pennsylvania v. Williams, supra, at 385; Penn General Casualty Co. v. Schnader, 
supra, at 390. An earlier case recognized the advantages of administrative liquida- 
tion of building and loan associations, but refused to discharge a federal receiver 
and release the property on the ground that homogeneous administration of property 
scattered among several states offered superior advantages to the parties. Towle v. 
American Bldg. Loan & Inv. Society, 60 Fed. 131 (C. C. N. D. Ill. 1894) ; cf. Green- 
baum v. Lehrenkrauss Corp., 5 F. Supp. ror8 (E. D. N. Y. 1934); see In re New 
York Title & Mtge. Co., 9 F. Supp. 319, 329 (N. D. N. Y. 1934) (under § 77B of 
the Bankruptcy Act). The point was not raised in the Williams case, nor in the 
Schnader case. 

16S. D. N. Y. 1935, aff'd per curiam, C. C. A. 2d, April 1, 1935. 
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after 18 months of federal administration. The federal receiver had peti- 
tioned to disaffirm a disadvantageous lease; thereafter New York City 
and the Transit Commission intervened, arguing that disaffirmance 
would violate a contract between the city and the Interborough. The 
intervenors claimed a right to sue the receiver in the state court under 
Section 66 of the Judicial Code,’* but also applied to the court in its dis- 
cretion for leave to sue in the state courts for a declaratory judgment 
that the contract forebade disaffirmance and for specific performance 
of the city’s contract, without enforcement during the receivership. 
The plaintiff in the receivership suit then sought to join the city and 
the Transit Commission under Equity Rule 37.1° The court rejected the 
claim of right, denied the appeal to its discretion, and sustained the 
joinder requested by the receivership plaintiff.*® 

Section 66 of the Judicial Code provides an exception to the doc- 
trine that a federal receiver may not be sued without previous leave of 
the court, by allowing suits against him in actions arising out of the 
ordinary operation of the estate in receivership,”° but the application of 
the statute has been carefully confined to those actions which would not 
affect his possession of the property.” In all cases, however, property 





17 36 Srat. 1104 (1911), 28 U. S. C. A. $125 (1926): “ Every receiver or man- 
ager of any property appointed by any court of the United States may be sued in 
respect of any act or transaction of his in carrying on the business connected with 
such property, without the previous leave of the court in which such receiver or 
manager was appointed; but such suit shall be subject to the general equity juris- 
diction of the court in which such manager or receiver was appointed so far as the 
same may be necessary to the ends of justice.” 

18 226 U.S. 659 (1912), 28 U. S. C. A. § 723 (1928): “ All persons having an 
interest in the subject of the action and in obtaining any relief demanded may be 
joined as plaintiffs, and any person may be made a defendant who has or claims an 
interest adverse to the plaintiff. Any person may at any time be made a party if 
his presence is necessary or proper to a complete determination of the cause.” 

19 In sustaining the joinder, the court overruled the contentions of the city and 
the transit commission that the receivership plaintiff, a simple contract creditor, had 
no lien or property in his debtor’s estate on which to base his supplementary bill in 
the nature of an action to quiet title, and that, even if they were properly joined 
under Equity Rule 37, no “ case or controversy ” had been stated as to them. An 
injunction order was subsequently included in the denial decree as to the city, but 
not as to the commission. The latter, in spite of the denial, began a state suit on 
the theory that it required no consent from the federal court. See N. Y. Times, 
Feb. 24, 1935, § 1, at 17. 

20 36 Srat. 1104 (1911), 28 U. S. C. A. $125 (1926); see note 17, supra. The 
doctrine that a federal receiver may not be sued without the court’s permission was, 
until recently, well established. Porter v. Sabin, 149 U. S. 473 (1893); Wabash 
R. R. v. Adelbert College, 208 U. S. 38 (1908) ; see Farmers’ Loan and Trust Co. v. 
Lake St. Elevated R. R., 177 U. S. 51, 61 (1900) ; Ex parte Baldwin, 291 U. S. 610, 
615 (1934). State receivers, in practice, were not so well protected, although, in 
theory, the rule was equally applicable. Metropolitan Trust Co. v. Lake Cities 
Elec. Ry., 100 Fed. 897 (C. C. D. Ind. 1900); see Alabama Power Co. v. Gulf 
Power Co., 283 Fed. 606, 609 (M. D. Ala. 1922); Lewis v. Schrader, 287 Fed. 
893, 895 (N. D. Tex. 1923). But one recent case allowed suit on a contract 
against the federal receiver, and definitely disapproved of the settled rule. Chicago 
Title & Trust Co. v. Fox Theatres Corp., 69 F.(2d) 60 (C. C. A. 2d, 1934); cf. 
Riehle v. Margolies, 279 U. S. 218 (1929) (suit on contract begun in state court 
before federal receiver appointed, allowed to continue). 

21 Actions in tort are typical. E.g., Erb v. Morasch, 177 U. S. 584 (1900) ; 
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in custody of the court is inviolate save where that court permits an- 
other to deal with it,?* and the court’s refusal to bring the present case 
within Section 66 was based on the ground that the proposed suit in- 
volved a question of management which would necessarily affect the 
receiver’s control of the estate.”* 

The essential problem involved in the appeal to the court’s discretion 
was how far the policy favoring local courts for the settlement of local 
disputes would be allowed to encroach upon a federal receivership when 
the question was presented in the course of administration. The nov- 
elty of the case lay in the fact that a single issue was sought to be re- 
moved to the state court. This, together with the fact that no injunction 
against the enforcement of state laws was involved, served to distinguish 
the previous case of Gilchrist v. Interborough Rapid Transit Co.** where, 
because of the local nature of the controversy, it was held an abuse of 
discretion for the district court to enjoin proceedings brought in the 





Gableman v. Peoria, D. & E. Ry., 179 U. S. 335 (1900) ; Smith v. Jones Lumber & 
Mercantile Co., 200 Fed. 647 (W. D. Wis. 1912). But actions affecting his posses- 
sion of the property are consistently denied. #.g., Buckhannon & N. Ry. v. Davis, 
135 Fed. 707 (C. C. A. 4th, 1905) (condemnation proceedings); Dickinson v. 
Willis, 239 Fed. 171 (S. D. Iowa 1916) (specific enforcement of contract); Field 
v. Kansas City Refining Co., 296 Fed. 800 (C. C. A. 8th, 1924), cert. denied, 266 
U. S. 618 (1924) (ejectment). 

22 Wiswall v. Sampson, 14 How. 52 (U. S. 1852); In re Tyler, 149 U. S. 164 
(1893); Julian v. Central Trust Co., 193 U.S. 93 (1904) ; Wabash R. R. v. Adel- 
bert Coliege, 208 U. S. 38 (1908). And consent to sue in another court will be 
refused if it would expose the receiver to a “needless and fruitless litigation ”. 
Durand & Co. v. Howard & Co., 216 Fed. 585 (C.C. A. 2d, 1914). But it is enough if 
the plaintiff states a prima facie cause of action; the federal court will not consider 
the merits. Odell v. Batterman Co., 223 Fed. 292 (C. C. A. 2d, 1915). Consent 
may be revoked. Munroe v. Raphael, 288 U. S. 485 (1933), (1933) 33 Con L. 
Rev. 743. Or conditioned. Hussey Lumber Co. v. Puget Sound Saw Mills & 
Shingle Co., 37 F.(2d) 117 (W. D. Wash. 1930). The federal court not only has 
jurisdiction of the main cause but ancillary jurisdiction, although in the subordi- 
nate suit there is no jurisdiction arising out of diversity of citizenship or the nature 
of the controversy. White v. Ewing, 159 U. S. 36 (1895); see Murphy v. Hofman 
Co., 211 U. S. 562, 569 (1909); Ex parte Baldwin, 291 U. S. 610, 615 (1934). 
This is true even though a purely legal question will be involved. Hollander v. 
Heaslip, 222 Fed. 808 (C. C. A. 5th, 1915); Kreitmeyer v. Baldwin Drainage 
Dist., 2 F. Supp. 208 (S. D. Fla. 1932). To protect its plenary jurisdiction, the 
federal court may enjoin state court proceedings. Julian v. Central Trust; 193 
U. S. 93 (1904); Murphy v. Hofman Co., 211 U. S. 562 (1909); see Taylor and 
Willis, The Power of Federal Courts to Enjoin Proceedings in State Courts (1933) 
42 YALE L. J. 1169; Note (1923) 36 Harv. L. Rev. 461. 

23 Accord: Dickinson v. Willis, 239 Fed. 171 (S. D. Iowa 1916) (specific per- 
formance). 

24 279 U.S. 159 (1929). Application for a seven cent fare had been made to 
the transit commission. After a refusal had been indicated, but not officially dis- 
closed, the Interborough began proceedings in the federal court to enjoin inter- 
ference with the higher rate, claiming that a five cent rate was confiscatory. 
Shortly thereafter the commissioners began state court proceedings to settle the 
controversy. In reversing the district court, the Supreme Court pointed out 
that appropriate action was being taken in the state courts, particularly since 
“ The effect of the contracts, long the subject of serious disputation, depended upon 
the proper construction of state statutes —a matter primarily for determination 
by the local courts.” Jd. at 208. See Frankfurter and Landis, The Business of 
the Supreme Court at October Term, 1928 (1929) 43 Harv. L. REv. 33, 61. 
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state court by the New York Transit Commission to enforce a five cent 
fare, based upon the contracts involved in the instant case. That the 
issue in the present case was not only of a peculiarly local nature but 
was also the key to receivership difficulties was clearly recognized by 
the court, although it was pointed out that federal action would not 
necessarily be determined by state decision.2> The court felt, however, 
that having entered upon administration, its duty was to bring the re- 
ceivership to a speedy conclusion; and that in this case, possible delay 
with its serious consequences to the receivership estate outweighed the 
local policy involved.”® 

Although the Jnterborough case apparently limits the extent to which 
federal courts will remit litigation to the state tribunals, it is particularly 
significant for its recognition of the trend of authority. In a series of 
decisions beginning four years ago, the action of a state court in consider- 
ing matters properly within federal admiralty jurisdiction was justified 
on the ground that “ the court will not take cognizance of the case if jus- 
tice would be as well done by remitting the parties to the home forum.” ** 
Two years later, in Rogers v. Guaranty Trust Co.,?* the Supreme Court 
affirmed a federal district court in New York in its refusal to interfere 
with the domestic concerns of a New Jersey corporation, for “ jurisdic- 
tion will be declined whenever considerations of convenience, efficiency 
and justice point to the courts of the State of domicile as appropriate 
tribunals. . . .” °° Earlier, in Prentis v. Atlantic Coast Line Co.,®° hav- 





25 J.e., disaffirmance might be authorized although the city’s claims were up- 
held, for remedies available to the city might be less injurious to the estate than 
continuance of the lease. McClellan v. Carland, 217 U. S. 268 (1910), and similar 
cases were deemed no bar to delaying receivership proceedings or remitting the issue 
to the state court, since here special reasons for state control existed. See note 12, 
supra. 

26 Although suit would be brought in the state court upon eight days’ notice, 
taking precedence over all but criminal cases, the court was concerned over the 
possibility of dilatory pleas entered by other parties joined as co-defendants, of 
the right to a declaratory judgment being questioned, and of the city’s status as 
a party being challenged. The slow process of “educating ” the state court was 
also mentioned. 

27 Langnes v. Green, 282 U. S. 531, 544 (1931). Although a shipowner’s 
remedy for limitation of liability was available only in the federal court, it was 
held that such an action should be stayed, jurisdiction being retained, pending 
determination of a prior personal injury action in the state court. Federal control 
was to be resumed only if limitation of liability was not recognized by the state 
tribunal. Cf. Ex parte Green, 286 U. S. 437 (1932). The same result was reached 
when the federal action preceded that in the state court. Jn re Putnam, 55 F.(2d) 
73 (C. C. A. 2d, 1932); cf. Charter Shipping Co., Ltd. v. Bowring, Jones & Tidy, 
Ltd., 281 U. S. 515 (1930) (alien parties, jurisdiction declined) ; Canada Malting 
Co., Ltd. v. Paterson Steamships, Ltd., 285 U. S. 413 (1932) (same). 

28 288 U. S. 123 (1933) (stockholder’s suit to cancel stock). The majority 
contemplated a surrender of the case to a state court. See id. at 132. The dissent 
pointed out, however, that, as a result of the decision, suit might properly be 
brought in or removed into a federal district court sitting in New Jersey. See id. 
at 148. 

29 Td. at 131. 

80 211 U. S. 210 (1908) (injunction sought against railroad commission). 
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ing affirmed the existence of jurisdiction, the Supreme Court had pointed 
out, nevertheless, that the proper and orderly course of procedure re- 
quired that state administrative remedies be exhausted before federal 
court intervention. And where there exists an adequate state remedy, 
the recent Johnson Act goes so far as to deny jurisdiction to the federal 
court to interfere with state public utility commissions.*4 Hawks v. 
Hamill ** and other decisions solicitous of state sovereignty,** taken to- 
gether with recent limitations on Swift v. Tyson,** indicate that the far- 
reaching decision of the Williams case was not unprecedented in its tend- 
ency. Considering the breadth of this movement toward local judicial 
determination, and its strength as indicated by the Williams case, it is 
doubtful whether a contrary decision in the Interborough controversy 
would have been deemed an abuse of discretion. That the tendency will 
continue altogether unchecked, however, seems unlikely in view of recent 
bankruptcy amendments, which have expanded exclusive federal juris- 
diction into a field otherwise available to state administration.*® 





31 48 Srat. 775 (1934), 28 U. S. C. A. §41{1) (1934); Mississippi Power & 
Light Co. v. City of Jackson, Miss., 9 F. Supp. 564 (S. D. Miss. 1935) (applied 
in favor of state court, constitutional). When the state court affords a plain, 
speedy, and efficient remedy, the act provides that no federal court shall have 
jurisdiction to restrain the enforcement of state or local administrative orders 
where formerly there was jurisdiction based on diversity of citizenship or a con- 
stitutional question, provided that such orders do not interfere with interstate 
commerce, and are made after reasonable notice and hearing. See Note (1934) 
44 YALE L. J. 1109. 

82 288 U. S. 52 (1933). Diversity of citizenship brought into the federal 
court a controversy between the owners of a toll bridge claiming a perpetual fran- 
chise, and state highway officers claiming that the franchise had expired and pro- 
posing to make the bridge free. The Supreme Court reversed the circuit court 
of appeals’ injunction against the state officers on the double ground that the 
state court’s definition of ‘‘ perpetuities ” in the Oklahoma constitution, made after 
the franchise had been granted, was binding on the federal court, and that only 
in cases of clear oppression should the federal courts restrain state officers acting 
colore officii in a purely local controversy. See Frankfurter and Hart, supra note 1, 
at 289-93. 

388 Cavanaugh v. Looney, 248 U. S. 453 (1919) (state statute will not be 
enjoined unless impairment of constitutional rights free from doubt or irreparable 
injury threatened); Fenner v. Boykin, 271 U. S. 240 (1926) (same); Massachu- 
setts State Grange v. Benton, 272 U. S. 525 (1926) (same); Mathews v. Rodgers, 
284 U. S. 521 (1932) (same); Glenn v. Field Packing Co., 290 U. S. 177 (1933) 
(federal injunction against statute unconstitutional under state constitution modi- 
fied to provide for state court constitutional reinterpretation) ; cf. Diaz v. Gon- 
zalez, 261 U. S. 102, 105-06 (1923). 

84 16 Pet. 1 (U. S. 1842). The doctrine of this case, permitting federal courts 
to disregard state decisions which involve no state statute or constitution, when 
questions of the law merchant or general jurisprudence are concerned, has recently 
been limited insofar as it applies to the interpretation of insurance contracts. Mutual 
Life Ins. Co. v. Johnson, 293 U.S. 335 (1934) ; see Note (1935) 48 Harv. L. REv. 979. 

85 The doctrine of the Williams case, by its terms, is limited to situations 
where there exists a detailed local regulatory administrative procedure. See 55 Sup. 
Ct. at 385. As yet, these statutory provisions are usually confined to corpora- 
tions excepted from the Bankruptcy Act, i.e., banks, insurance companies, and 
building and loan associations. See note 12, supra. It is conceivable, however, 
that regulation may be extended to the ordinary industrial corporation, recently 
affected by extensions to the exclusive federal bankruptcy jurisdiction. Cf. 48 Stat. 
gt2, 11 U. S. C. A. § 207 (1934) (Bankruptcy Act, §77B); see Miller, The 















1408 HARVARD LAW REVIEW [Vol. 48 


Non-EXcLUSIVE PoWERS AND ILLUSORY APPOINTMENTS. — In cre- 
ating a power of appointment to a class, a testator or the settlor of a 
trust may intend either that the donee of the power shall be able to 
exclude one or more members of the class from participation in the 
gift (an exclusive power),’ or that the donee shall appoint a share to 
every member of the class (a non-exclusive power). Both law and 
equity recognized this distinction and ruled that an appointment made 
under a non-exclusive power would fail if it excluded any member of 
the class, the property passing as in default of appointment.” At law, 
a trifle appointed to one or more members of the class under a non- 
exclusive power, so long as appointments were made to all, would 
satisfy the court.* Equity, however, held that if a non-exclusive power 
was to be recognized, it should not thereby be deprived of substance, 
and therefore developed the rule that the appointment would fail unless 
every member received a substantial share, inadequate appointments 
being termed “illusory ”.* After much judicial criticism,’ the doc- 
trine of illusory appointments was abolished in England in 1830 by a 
statute which provided that all appointments good at law would thence- 
forth be good in equity.® The distinction between exclusive and non- 
exclusive powers remained, however, until it was abolished by the 
Powers of Appointments Act, 1875, which reserved to the donor the 





Illinois Business Corporations Act and Bank Legislation (1935) 29 Itt. L. Rev. 
695. The doctrine of the Williams case would seem to have no application where 
conflict arises between exclusive and concurrent jurisdictions. See note 4, supra. 
But cf. Langnes v. Green, 282 U. S. 531 (1931); Bryan v. Speakman, 53 F.(2d) 
463 (C. C. A. sth, 1931). Even if the state provided machinery for reorganiza- 
tion similar to § 77B, it would seem that the advantages of unified administration 
in the case of interstate corporations outweigh the concession to local policy in- 
volved in state administration. Cf. In re National Surety Co., 7 F. Supp. 959, 961 
(N. D. N. Y. 1934); Im re New York Title and Mtge. Co., 9 F. Supp. 319, 329 
(N. D. N. Y. 1934). The same result will probably be reached in the case of 
intrastate corporations, although, as to them, the advantages of such administra- 
tion are absent. Cf. In re Coney Island Hotel Corp., 9 F. Supp. 329 (E. D. N. Y. 


1934). 


1 A “compulsory ” exclusive power, i.¢., one in which the donor expressly com- 
mands that all of the property be appointed to one member of the class, is seldom 
found. £.g., Matter of Staples, [1933] Ir. R. 126 (High Ct. Just.). 

2 Maddison v. Andrew, 1 Ves. Sr. 57 (Ch. 1747) ; Robinson v. Sykes, 26 L. J. 
(N.s.) 782 (Ch. 1856); Stolworthy v. Sancroft, 33 L. J. (N.s.) 708 (Ch. 1864); 
see Morgan v. Surman, 1 Taunt. 289, 296 (C. P. 1808). 

8 See Vanderzee v. Aclom, 4 Ves. 771, 784 (Ch. 1799); Morgan v. Surman, 
t Taunt. 289, 296 (C. P. 1808); cf. In re Stone’s Estate, 3 Ir. R. Eq. 621 (1869). 
See also SucpEN, Powers (8th ed. 1862) 450. 

# Vanderzee v. Aclom, 4 Ves. 771 (Ch. 1779); 1 Trrrany, Reat Property (2d 
ed. 1920) 1094. See p. 1411, infra. 

5 See, e.g., Vanderzee v. Aclom, 4 Ves. 771, 784 (Ch. 1799) ; Spencer v. Spencer, 
5 Ves. 362, 366 (Ch. 1800); Butcher v. Butcher, 1 V. & B. 79, 94 (Ch. 1812); 
SucDEN, op. cit. supra note 3, at 449; Note L. R. A. 1916D, 498, 502. 

6 2 Geo. IV & r Wm. IV, c. 46 (1830); In re David’s Trusts, 29 L. J. (N.s.) 
116 (Ch. 1859) ; Gainsford v. Dunn, L. R. 17 Eq. 405 (1874) ; In re Capon’s Trusts, 
10 Ch. D. 484 (1879); In re Stone’s Estate, 3 Ir. R. Eq. 621 (1869). See SucpEn, 
op. cit. supra note 3, at 449; cf. (1874) 57 L. T. 74. 
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right to name the least amount which must be appointed to any one or 
more of the objects.’ In America the distinction between exclusive and 
non-exclusive powers has apparently been recognized without exception 
in the cases. And since the doctrine of illusory appointments, rejected 
in but two states,® has been accepted by decision in one state, and by 
dicta in many others,!® an appreciation of the possibility of avoiding 
the difficulties of both doctrines by proper draftsmanship is not unim- 
portant in the present unsettled state of the authorities. 

When the donor intends to give an exclusive power, the greatest diffi- 
culty for donee and draftsman arises from the courts’ tendency to in- 
terpret powers as non-exclusive if the slightest indication of an intent 
that all members of the class shall share appears in the instrument 
creating the power.’ A power to appoint to (or among) “all and 
every ” member or members of a class is no doubt meant by the donor 
of the power and has always been held to be non-exclusive.‘ In many 





7 37 & 38 Vict. c. 37; In re Walsh’s Trusts, L. R. 1 Ir. 320 (Ch. D. 1878); 
see Moynan v. Moynan, L. R. 1 Ir. 382, 385 (Ch. D. 1878). 

8 E.g., Crews v. Crews, 240 S. W. 149 (Mo. 1922); Ryan v. Daly, 99 N. J. 
Eq. 585, 134 Atl. 546 (Ch. 1926); Sinnot’s Estate, 310 Pa. 463, 165 Atl. 244 
(1933); Munor, Reat Property (2d ed. 1912) 1637. For a collection of the 
authorities before 1915, see Note L. R. A. 1916D, 498, 505, nn.28-30. And 
exclusive appointments under non-exclusive powers have been held void. £.g., 
Clay v. Smallwood, 100 Ky. 212, 38 S. W. 7 (1896); Faloon v. Flannery, 74 Minn. 
38, 76 N. W. 954 (1898); Varrell v. Wendell, 20 N. H. 431 (1846); Cameron v. 
Crowley, 82 N. J. Eq. 681, 65 Atl. 875 (Ch. 1907). 

® Hawthorn v. Ulrich, 207 Ill. 430, 69 N. E. 885 (1904); Lloyd v. Fretz, 235 
Pa. 538, 84 Atl. 450 (1912) ; see Graeff v. DeTurk, 44 Pa. 527, 535 (1863). 

10 Barrett’s Ex’rs v. Barrett, 166 Ky. 411, 179 S. W. 396 (1915) (appointment 
illusory, void). In two cases the court applied the test of illusory appointments, 
but held the appointments involved not illusory. New v. Potts, 55 Ga. 420 (1875) ; 
Herrick v. Fowler, 108 Tenn. 410, 67 S. W. 861 (1902). And see Melvin v. Melvin, 
6 Md. 541, 550 (1854); Portsmouth v. Schackford, 46 N. H. 423, 427 (1866); 
McCamant v. Nuckolls, 85 Va. 331, 338, 12 S. E. 160, 162 (1888); Thrasher v. 
Ballard, 35 W. Va. 524, 526, 14 S. E. 232, 234 (1891). But see Fronty v. Godard, 
t Bail. Eq. 517, 530 (S. C. 1833) ; Cowles v. Brown, 4 Call 477, 484 (Va. 1803) ; cf. 
Lines v. Darden, 5 Fla. 51 (1853); Siebels v. Whately, 2 Hill Eq. 462, 464 (S. C. 
1837). There has been some American legislation upon the subject, although no 
recent survey has been made. Stimson lists New York, Michigan, Wisconsin, Minne- 
sota, Alabama, and the former Territory of Dakota as having statutes providing 
in effect that, where a disposition under a power is directed to be made to, among, 
or between several persons without any specification of the share to be alloted to 
each, all the appointees share equally ; but if the terms import that the donee may 
appoint as he sees fit, he may allot the whole to one or more of the appointees to 
the exclusion of the others. 1 Stmwson, AMERICAN STATUTE LAW (1886) § 1658. 
See also 1 TiFFANY, REAL Property (2d ed. 1920) 1094. However, the cases reveal 
no further legislation. 

11 See Barrett’s Ex’rs v. Barrett, 166 Ky. 411, 415, 179 S. W. 396, 398 (1915): 
“Tt seems to us ..., that a careful review of the English authorities will pro- 
duce the conviction that the mischief arose, not from any fault of the illusory 
appcintment doctrine, or of the rules establishing the distinction between powers 
exclusive and nonexclusive, but rather because of a too liberal construction of cer- 
tain powers of appointment as nonexclusive, when in point of fact, the evident 
intention of the testator was to grant an exclusive power.” 

12 Lloyd v. Lance, 14 L. J. (N.s.) 456 (Ch. 1845); Ex parte Bernard, 6 Ir. 
Ch. R. 133 (1857); In re Stone’s Estate, 3 Ir. R. Eq. 621 (1869) ; SuGDEN, op. cit. 
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instances, however, there is little doubt that the donor’s intent has 
miscarried. Thus in Melvin v. Melvin ** the Maryland court held that 
a power given a wife to dispose of property “as she pleases among our 
children ” was non-exclusive.‘* And in Alexander v. Alexander, the 
English court held that a non-exclusive power was created by a pro- 
vision giving “ unto my said wife the absolute disposition of . . . £6,000 
unto and among such children begotten between us, and in such pro- 
portions as she shall . . . appoint.” ?® Obviously, thus, mere expres- 
sions of the donor’s confidence in the discretion of the donee will not 
confer an exclusive power. A fortiori, the still more ambiguous power 
to appoint “ to ” or “ among ” or “ to and among ” a class, an extremely 
common form, is considered non-exclusive.’7 As long as the doctrine 
of non-exclusive powers remains, therefore, care in draftsmanship must 
be exercised to avoid such interpretation, especially since it usually oc- 
curs after a donee in good faith has made an exclusive appointment. 





supra note 3, at 444. A fortiori, where, in the limitation of such a power, the 
members of the class are individually named, the power is non-exclusive. Ricketts 
v. Loftus, 4 Y. & C. 519 (Ex. 1841) ; In re Walsh’s Trusts, L. R. 1 Ir. 320 (Ch: 1878). 

18 6 Md. 541 (1854). 

14 Other powers held non-exclusive are: Wright v. Wright, 41 N. J. Eq. 382, 
4 Atl. 855 (Ch. 1886) (property to wife to dispose of as she may think proper 
during her lifetime, with power by will “to dispose of same between my chil- 
dren . . . as she may think proper ”) ; Kemp v. Kemp, 5 Ves. 849 (Ch. 1801) (fund 
to cousin for life, “and then to be disposed of amongst her children as she shall 
think proper”); Pope v. Whitcombe, 3 Mer. 689 (Ch. 1810) (power to dispose 
of residue among testator’s relations in such manner as donee should think fit) ; 
see McCaughey’s Adm’r v. Henry, 15 B. Mon. 383, 397 (Ky. 1854); Degman v. 
Degman, 98 Ky. 717, 722, 34 S. W. 523, 524 (1896); Cathey v. Cathey, 28 Tenn. 
470, 471 (1848); Mitchells v. Johnsons, 6 Leigh 461, 472 (Va. 1835); SuGpEN, 
op. cit. supra note 3, at 445. Contra: Crews v. Crews, 240 S. W. 149 (Mo. 1922) 
(power to executrix during her life to “ give to each of my children at such time 
as she may think proper such of my property as she may think just and right ”’). 
The presence or absence of the words “in such manner, shares, and proportions ” 
does not affect this question of construction. Cameron v. Crowley, 72 N. J. Eq. 
681, 65 Atl. 875 (Ch. 1907) (power to daughter “to dispose of” fund “to and 
among ” donor’s grandchildren “ in such shares and proportions and in such manner 
as she shall think right and proper” held non-exclusive). 

15 2 Ves. Sr. 640 (Ch. 1755). 

16 Other surprising examples of non-exclusive powers are: Hawthorn v. Ulrich, 
207 Ill. 430, 69 N. E. 885 (1904) (power to wife to dispose of property, “‘ between 
her heirs in the manner in which she may decide”); Faloon v. Flannery, 74 Minn. 
38, 76 N. W. 954 (1898) (power to mother to divide fund among her children, 
“to the best advantage as she sees fit and proper”); Varrell v. Wendell, 20 N. H. 
431 (1846) (securities to wife for life and on her death, “to be apportioned to my 
relations according to her discretion”) ; McConkey’s Appeal, 13 Pa. 253 (1850) 
(property left to wife for life, “having full confidence that she will leave the 
surplus to be divided at her decease justly among my children”); Lawlor v. 
Henderson, ro Ir. R. Eq. 150 (1876) (residue of estate, “to be divided among 
my relations as my executors think fit and most worthy to receive it ”’). 

17 Barrett’s Ex’rs v. Barrett, 166 Ky. 411, 179 N. W. 396 (1915) ; Lippincott 
v. Ridgway, 10 N. J. Eq. 164 (Ch. 1854); Russell v. Kennedy, 66 Pa. 248 (1870); 
Robinson v. Sykes, 26 L. J. (N.s.) 782 (Ch. 1856) ; Moynan v. Moynan, L. R. 1 Ir. 
382 (Ch. D. 1878); SuGDEN, op. cit. supra note 3, at 445. Contra: In re Veale’s 
Trusts, 5 Ch. D. 622 (1877). And where, in the limitation of such a power, the 
donor names individually each member of the class, the power is non-exclusive. 








— “~~ Foe 
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If the donor desires to create an exclusive power, words of exclusion 
must be used. When property is left to “ such ” of the class,’* to “ any 
member or members ”’ of the class,!° to “ one or more” of the class,?° 
or to “as many ” of the class 74 as the donee shall appoint, the donee 
has an exclusive power. But where “such”, because of an antecedent 
phrase can be read as “ aforesaid ”,?* the power remains non-exclusive.”* 
Similarly, a power to appoint to such child or children surviving the 
donee as the donee may appoint has been held non-exclusive.** A limi- 
tation of a power to appoint among children, intended to be exclusive, 
should not leave the meaning of “ such ” open to construction. It might 
well read, “ Ten thousand dollars to T, trustee, in trust to pay the in- 
come to A for life, and upon A’s death to pay the principal to such one 
or more of A’s children in such manner, shares, and proportions as A 
should by deed or will appoint.” 7° 

If, however, the donor wishes to give the donee a non-exclusive power, 
both donee and draftsman should remember that if an appointment 
omits a share for any member of the class or is illusory, it is void,?® and 
the property will pass as in default of appointment.?’ And indeed, the 








White v. Wilson, 22 L. J. (N.s.) 62 (Ch. 1852); Gainsford v. Dunn, L. R. 17 Eq. 
405 (1874). 

18 Ingraham v. Meade, Fed. Cas. No. 7,045 (C. C. D. Pa. 1855); Grayson v. 
Germania Bank, 140 Ga. 467, 79 S. E. 124 (1913) ; Lippincott v. Ridgway, 10 N. J. 
Eq. 164 (Ch. 1854) ; Jn re Skidmore’s Estate, 148 Misc. 569, 266 N. Y. Supp. 312 
(Surr. Ct. 1933); Turner v. Bryans, 31 Beav. 303 (Rolls Ct. 1862). 

19 Bland v. Plummer, 9 L. T. R. (N.s.) 825 (Ch. 1864). 

20 Cruse v. McKee, 2 Head 1 (Tenn. 1858) ; Thomas v. Thomas, 2 Vern. 513 
(Ch. 1705). 

21 Burrough v. Philcox, 5 Myl. & C. 72 (Ch. 1840). 

22 E.g.,“to A for life, and after her decease, in case she should bear issue . . . 
then upon trust to dispose of (the property) amongst such issue as A should ap- 
point.” See Stolworthy v. Sancroft, 33 L. J. (N.s.) 708 (Ch. 1864). 

23 Strutt v. Braithwaite, 21 L. J. (N.s.) 609 (Ch. 1852) ; Stolworthy v. Sancroft, 
33 L. J. (n.s.) 708 (Ch. 1864) ; SUGDEN, op. cit. supra note 3, at 447. 

24 Jn re David’s Trusts, 29 L. J. (N.s.) 116 (Ch. 1859) ; cf. Lippincott v. Ridg- 
way, 10 N. J. Eq. 164 (Ch. 1854); Alexander v. Alexander, 2 Ves. Sr. 640 (Ch. 
1755); see SUGDEN, op. cit. supra note 3, at 447. 

25 Under a power given in substantially similar terms, an exclusive appointment 
was upheld without question. Paske v. Haselfoot, 33 Beav. 125 (Rolls Ct. 1863). 

26 An extreme example of the former is Donoghue v. Brooke, where a power 
to appoint among the issue of a marriage was given in a marriage settlement. An 
appointment by the father which failed to include a child en ventre his daughter 
failed. Donoghue v. Brooke, 9 Ir. R. Eq. 489 (1875). Similarly, where the power 
was one to charge lands for the benefit of younger children, an appointment of the 
whole which failed to provide for future-born children was held void. Coleman v. 
Seymour, 1 Ves. Sr. 209 (Ch. 1748) ; Piers v. Tuite, 1 D. & W. 279 (Ir. Ch. 1838). 
And a non-exclusive power to appoint among relatives authorizes only an appoint- 
ment to all of the next of kin. Varrell v. Wendell, 20 N. H. 431 (1846); Pope v. 
Whitcombe, 3 Mer. 689 (Ch. 1810). 

27 Usually there is an express gift in default, e.g., Robinson v. Sykes, 26 L. J. 
(n.s.) 782 (Ch. 1856); Stolworthy v. Sancroft, 33 L. J. (N.s.) 708 (Ch. 1864); 
Donoghue v. Brooke, 9 Ir. R. Eq. 489 (1875). If not, ordinarily one will be implied, 
the property passing in equal shares to the objects of the power. Thrasher v. Bal- 
lard, 35 W. Va. 524, 14 S. E. 232 (1894) ; Maddison v. Andrew, 1 Ves. Sr. 57 (Ch. 
1747) ; see Morgan v. Surman, 1 Taunt. 289, 295 (C. P. 1808). 
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Kentucky court pointed out in Barrett’s Ex’rs v. Barrett ** that, once a 
distinction between exclusive and non-exclusive powers is accepted, it 
is unreasonable and contrary to the donor’s intention to permit a prac- 
tical exclusion by an appointment to any member which is “ illusory ”. 
Of course the simplest example of an illusory share is a nominal appoint- 
ment, which means to give nothing, and wherever the doctrine obtains, 
a nominal appointment unexplained by the donee is clearly bad.”® Al- 
though there is some authority for the proposition that illusory appoint- 
ments are confined to those which are nominal,*° most authorities have 
gone further. Sugden lays down the rule that an appointment to one 
member of any sum disproportionately small with reference to the 
amount of the fund and the number of objects amongst which it was 
to be distributed is illusory and void.*t In Barreti’s Ex’rs v. Barrett, 
the most recent elucidation of the rule, the court held that the amount 
appointed must be a substantial proportion of the fund, so that an ap- 
pointment of $1,000 out of a fund of $100,000 failed as illusory. 
Whether the appointment of a contingent interest is illusory is un- 
settled.** On principle it would seem to be invalid as failing to guarantee 





28 166 Ky. 411, 416, 179 S. W. 396, 398 (1915). And see Ranking v. Barnes, 

= Rp (N.s.) 539, 542 (Ch. 1864); McGibbon v. Abbott, 10 App. Cas. 653, 660 
1885). 

29 Pocklington v. Bayne, 1 Bro. C. C. 450 (Ch. 1785); Spencer v. Spencer, 5 
Ves. 362 (Ch. 1800). An illusory appointment cannot be justified by the donee 
because of misbehavior by the recipient. See Kemp v. Kemp, 5 Ves. 849, 855 (Ch. 
1801) ; 1 SucDEN, Powers (6th ed. 1836) 575. But see Maddison v. Andrews, 1 Ves. 
Sr. 57, 59 (Ch. 1747). Mere inequality of shares, on the other hand, has never 
caused appointments to fail in equity. Butcher v. Butcher, 1 V. & B. 79 (Ch. 1812) ; 
Cotgreave v. Cotgreave, 16 L. J. (N.s.) 145 (Ch. 1846) ; see Mrnor, REAL Property 
(2d ed. 1928) 1637. 

80 Spencer v. Spencer, 5 Ves. 362 (Ch. 1800); Jn re Capon’s Trusts, 10 Ch. D. 
484 (1879); see Bristow v. Warde, 2 Ves. 336, 349 (Ch. 1794); cf. In re Stone’s 
Estate, 3 Ir. R. Eq. 621 (1869). 

81 SUGDEN, op. cit. supra note 29, at 569. Lord Eldon’s expression of the rule 
changes the emphasis somewhat. He makes the test whether, attending to all of 
the circumstances, and the nature of the trust collected from the deed, the court can 
take upon itself to say that the share is not substantial. See Butcher v. Butcher, 1 
V.& B. 79, 102 (Ch. 1812). Accord: Vanderzee v. Aclom, 4 Ves. 771 (Ch. 1779) ; see 
Boyle v. Bishop of Peterborough, 1 Ves. 299, 310 (Ch. 1791). Before the appeal 
in Butcher v. Butcher, the Master of the Rolls had refused in three cases before 
him to upset appointments as illusory on the ground that there were no precedents 
holding illusory the exact sums and proportions as those in question. Butcher v. 
Butcher, 9 Ves. 382 (Ch. 1804) ; Bax v. Whitbread, 10 Ves. 31 (Ch. 1804) ; Mocatta 
v. Lousada, 12 Ves. 123 (Ch. 1806). But Lord Eldon, in the appeal from Butcher 
v. Butcher, rejected this test as in effect overruling a. long line of prior decisions. 
Butcher v. Butcher, 1 V. & B. 79 (Ch. 1812). 

82 In Bristow v. Warde, 2 Ves. 336 (Ch. 1794), where the wife had a power to 
appoint among the issue of a marriage, an appointment, made to the husband of a 
daughter for life, remainder to the daughter for life if she survived her husband, 
remainder in fee to the children, was upheld on the ground that the provision for the 
wife, while contingent in form, was no different in legal effect from a limitation 
of a life estate to the daughter first, and then to her husband if he survive her. 
But since the husband’s life estate was held to have failed as in excess of the power, 
the reasoning of the court seems fallacious. Under 2 Geo. IV and 1 Wm. IV, c. 46 
(1830), making appointments which were good at law good in equity, an appoint- 
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provision for the beneficiary of a power intended by the donor to care 
for all members of a class,** and it should rank with the appointment of 
a reversionary interest, which, on the existing authorities, is void.** The 
appointment of a life estate has been held valid in one American case *® 
and invalid in two earlier English decisions.** 

Various incidents will save an appointment otherwise void because 
illusory or exclusionary. Thus, an appointment giving an illusory share 
will be saved if a provision from the donee’s own property or a family 
provision not from the donee passes a substantial share to the bene- 
ficiary.*”7 Similarly, where part of a single total appointment of a fund 
fails because it is in excess of or in fraud of the power, the amount so 
passing in default equally among the objects of the power saves the 
appointment if substantial shares thereby fall to persons excluded from 
the appointment or given only illusory shares.** The possible harsh- 
ness of the doctrine is further mitigated when part of the property sub- 
ject to the power is appointed, excluding one or more of the objects but 
leaving a substantial share to pass in default, and afterwards an ap- 
pointment of the residue is made, wholly excluding or giving an illusory 
share to one or more of the objects. Only the last appointment is held 
to be void, so that the residue descends in default and upholds the 
former appointment.*® 





ment of a contingent interest alone invalidated the exercise of the power. Minchin 
v. Minchin, 3 Ir. Ch. R. 167 (1853). Jessel, M. R., under the same statute reached 
the opposite result. In re Capon’s Trusts, 10 Ch. D. 484 (1879). The last word on 
the subject is in accord with Minchin v. Minchin. See Matter of Staples, [1933] 
Ir. R. 126, 132 (High Ct. Just.). A fortiori, then, in the absence of a statute 
abolishing illusory appointments, an appointment of a contingent interest would 
seem to be void in equity. 

83 Cf. Alexander v. Alexander, 2 Ves. Sr. 640, 642 (Ch. 1755); Vanderzee v. 
Aclom, 4 Ves. 771, 785 (Ch. 1799); Lysaght v. Royse, 2 Sch. & Lef. 151 (Ir. Ch. 
1804). That contingent interests are saleable should make no difference, for the 
beneficiary may be hampered by lack of knowledge of the appointment, and in any 
event will be met by an uncertain and inadequate market for a fair price. But see 
In re Capon’s Trusts, 10 Ch. D. 484 (1879). 

84 Lloyd v. Lance, 14 L. J. (N.s.) 456 (Ch. 1845); see Alexander v. Alexander, 
2 Ves. Sr. 640, 642 (Ch. 1755); Matter of Staples, [1933] Ir. R. 126, 132 (High Ct. 
Just.) ; cf. Vanderzee v. Aclom, 4 Ves. 771 (Ch. 1799). 

85 Little v. Bennett, 5 Jones Eq. 156 (N. C. 1859). 

86 Bristow v. Warde, 2 Ves. 336 (Ch. 1794) ; Ricketts v. Loftus, 4 Y. & C. 519 
(Ex. 1841). 

37 Long v. Long, 5 Ves. 445 (Ch. 1800) (from donee) ; see Mocatta v. Lousada, 
12 Ves. 123, 124 (Ch. 1806) (same); Herrick v. Fowler, 108 Tenn. 410, 67 S. W. 
861 (1902) (family, not from donee); Burrell v. Burrell, 2 Amb. 660 (Ch. 1768) 
semble (same) ; Butcher v. Butcher, 1 V. & B. 79 (Ch. 1812) (same); see Vander- 
zee v. Aclom, 4 Ves. 771, 785 (Ch. 1799) ; Lysaght v. Royce, 2 Sch. & Lef. 151, 154 
(Ir. Ch. 1804). Contra: Kemp v. Kemp, 5 Ves. 849 (Ch. 1801). 

38 Ranking v. Barnes, 33 L. J. (N.s.) 539 (Ch. 1864) (fraud on power); Ex 
parte Barnard, 6 Ir. Ch. R. 133 (1857) (appointment in excess of power). Contra: 
Varrell v. Wendell, 20 N. H. 431 (1846) (appointment in excess of power) ; Little v. 
Bennett, 5 Jones Eq. 156 (N.C. 1859) semble (same). 

89 Wilson v. Piggott, 2 Ves. 351 (Ch. 1794) ; Young v. Lord Waterpark, 13 Sim. 
199 (Ch. 1842); see Ranking v. Barnes, 33 L. J. (N.s.) 539, 545 (Ch. 1864). But 
cf. Sinnott’s Estate, 310 Pa. 463, 165 Atl. 244 (1933). The rule is well founded, for 
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To avoid the failure of an appointment under a non-exclusive power 
as far as possible, especially with regard to illusory appointments, the 
draftsman should designate the minimum share that each member must 
receive. Still better, however, if the donor desires each member of the 
class to receive a substantial sum regardless of any change in family 
circumstances, and yet desires the donee to have some discretion in 
view of such considerations, he should provide that a fraction of the 
fund pass equally among the class to be benefited, and then give to the 
donee an exclusive power over the remaining fraction. For example, 
where the fund is $100,000 in securities, and the donor wishes each of 
five children of the donee to receive at least $10,000, the limitation 
might well read, “ Securities to 7, trustee, in trust to pay the income to 
A for life, and upon A’s death, to pay one half of the principal to the 
children of A, then living, share and share alike; and in further trust 
to pay the remaining half of the principal to such one or more of the 
children of A in such manner, shares, and proportions as A shall by 
deed or will appoint.” *° 





LEGISLATION 


BINDING THE DISSENTER UNDER STATE REORGANIZATION Laws. — 
The effectiveness of “ strike suits ” in obstructing legitimate reorganiza- 
tions * has aroused much agitation for some scheme of binding dissenters 
that will not at the same time subject all creditors to the will of the 
reorganizers.” Unrestricted by the doubts arising from due process and 
obligation of contracts limitations, legislatures in England and Canada 
have long placed control in the hands of a majority of creditors.* In 





to hold otherwise would be to have an appointment good at its creation, but bad 
at a subsequent date. See 1 SuGDEN, op. cit. supra note 29, at 575. Cf. Barry v. 
Barry, 10 Ir. R. Eq. 397 (1876). 

40 Cf. 1 SuGDEN, op. cit. supra note 29, at 450; Power of Appointments Act, 
1874, 37 & 38 VIcT. c. 37, par. 2. 


1 See Cravath, The Reorganization of Corporations, in Some LEGAL PHASES OF 
CorPORATE FINANCING, REORGANIZATION, AND REGULATION (1917) 153, 202; DEw- 
ING, THE FmNANCIAL Poticy or Corporations (3d ed. 1934) 1135 et seg.; Note 
(1934) 34 Cor. L. REv. 1308, 1317. 

2 The doubts cast on the constitutional validity of binding dissenters by 
judicial decree gave rise to a prodigious agitation for a federal statute. In addi- 
tion to the famous Rosenberg-Swaine series in the CotumsBia Law REVIEW see 
Walker, Reorganization by Decree; Recent Noteworthy Instances (1921) 6 Corn. 
L. Q. 154; Billig, Corporate Reorganization: Some Recent Developments (1933) 
18 Minn. L. Rev. 14; Swaine, Corporate Reorganization Under. the Federal 
Bankruptcy Power (1933) 19 VA. L. REv. 317; Frank, Some Realistic Reflections 
on Some Aspects of Corporate Reorganization (1933) 19 id. 541; Payne, Fair and 
Equitable Plans of Corporate Reorganization (1934) 20 id. 37. But cf. Phillips, 
A Business Tribunal for Corporate Reorganizations (1933) 11 Harv. Bus. Rev. 
178. 

8 Joint Stock Companies Arrangement Act, 1870, 33 & 34 VIcT. c. 104 (assent 
of majority in number and 3/4 in value of creditors will bind dissenters); see 
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this country, federal action has come only in the past two years; some- 
what analogous provisions are now found in the National Banking Act 
of 1933 * and in the recent amendments to the Bankruptcy Act.® State 
banks and insurance companies, however, are outside the scope of these 
enactments, and localized corporations may need or prefer a state pro- 
ceeding.® Therefore, the legislatures of most states have also enacted 
laws, usually covering only a specific type of corporation, which adopt 
various devices for binding dissenting creditors who had contracted be- 
fore the statute was passed.’ The Supreme Court’s decision in the recent 





Friendly, Some Comments on the Corporate Reorganizations Act (1934) 48 Harv. 
= = 39, n.1; Fraser, Reorganization of Companies in Canada (1927) 27 Cot. 
. REv. 932. 

# 48 Star. 72 (1933), 12 U.S. C. A. § 207 (1934). 

5 For railroads: 47 Stat. 1474 (1933), 11 U.S. C. A. § 205 (1934) ; see Rodgers 
and Groom, Reorganization of Railroad Corporations Under Section 77 of the Bank- 
ruptcy Act (1933) 33 Cox. L. Rev. 571; Wehle, Railroad Reorganization Under 
Section 77 of the Bankruptcy Act: New Legislation Suggested (1934) 44 YAtE L. J. 
197. For other corporations: 48 Stat. 912, 11 U. S.C. A. § 207 (1934) (§ 77B of the 
Bankrupicy Act) ; see Friendly, supra note 3, at 39. 

6 Title and mortgage guarantee companies were not allowed to reorganize under 
§ 77B of the Bankruptcy Act because they were insurance companies. In re New 
York Title & Mtge. Co., 9 F. Supp. 319 (N. D. N. Y. 1934) ; Jn re Guarantee & Mtge. 
Co., N. Y. L. J., March 18, 1935, at 1375 (C. C. A. 2d, 1935). But cf. In the Matter 
of Coney Island Hotel Corp., 9 F. Supp. 329 (E. D. N. Y. 1934). Compare the atti- 
tude of the Supreme Court in deciding that, when a comprehensive and detailed state 
statutory procedure exists, it is an abuse of discretion for a federal court to retain 
jurisdiction over the objections of state officials designated to carry out that pro- 
cedure, since the discretion should be exercised to promote domestic policies. Penn- 
sylvania v. Williams, 55 Sup. Ct. 380 (1935). Cf. Penn General Cas. Co. v. Pennsyl- 
vania ex rel. Schnader, 55 Sup. Ct. 386 (1935); Note (1935) 48 Harv. L. Rev. 
1400. For the earlier state statutes, see Notes (1926) 11 Corn. L. Q. 538, (1932) 
80 U. or Pa. L. REv. 579. 

7 Many state laws are limited to subsequent creditors. A first group, applicable 
to general corporations, allows the insertion of binding provisions in the articles of 
incorporation. Coto. Comp. Stat. (Supp. 1932) § 2243(8); Del. Laws 1929, c. 135, 
§ 1(9) ; Micu. Comp. Laws (Mason, Supp. 1933) § 10135-4(3) ; W. Va. Cope ANN. 
(Michie, 1932) § 3018 [31-1-6(h) ]; cf. Munn. Stat. (Mason, Supp. 1934) § 7492- 
54(III) ; see Note (1932) 30 Micu. L. Rev. 934. The second group applies chiefly 
to banks and binds dissenters by force of the statute alone. Ky. Srat. (Carroll, 1930) 
§ 771a; Munn. Start. (Mason, Supp. 1934) § 7690; W. Va. Cope Ann. (Michie, Supp. 
1933) § 3224(1) [31-8-43]; Wis. Stat. (1933) § 220.08(15). Both types have been 
sustained whenever questioned. Hoff v. First State Bank of Watson, 174 Minn. 36, 
218 N. W. 238 (1928) ; Paul v. Farmers & Merchants State Bank, 187 Minn. 411, 245 
N. W. 832 (1932) ; Wasau Malt Products Co. v. Citizens’ State Bank of Wasau, 254 
N. W. 379 (Wis. 1934) ; cf. Abilene Nat. Bank v. Dolley, 228 U.S. 1 (1913) ; Chicago 
B.&Q.R.R. v. Cram, 228 U.S. 70 (1913). Depositors who renewed their certificates 
of deposit after the statute thereby made a new contract and were treated as subse- 
quent creditors. Hagen v. First State Bank of Watson, 180 Minn. 113, 230 N. W. 267 
(1930) ; Sueltz v. Bank of Hazelton, 61 N. D. 528, 238 N. W. 649. (1931). Due process 
objections, based upon lack of notice, seem untenable since creditors may be charged 
with notice of the charters and general corporation laws. McCormick v. Market 
Bank, 165 U. S. 538 (1897); Note (1926) 11 Corn. L. Q. 538. Contra: Denver 
Fire Ins. Co. v. McClelland, 9 Colo. 11 (1885); Bissell v. Michigan, S. & N. I. R. R., 
22 N. Y. 258 (1860). Statutes in ten states provide, in effect, that the corporate 
articles shall not give constructive notice. E.g., Int. Rev. Stat. (Cahill, 1933) c. 32, 
$8; Mich. Acts 1931, no. 327, § 11; see 1 Dopp AND BAKER, Cases ON BUSINESS 
ORGANIZATIONS (1934) 489. A possible distinction is that the reorganization pro- 
visigns specifically condition the rights of all creditors of a corporation, while the 
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case of Doty v. Love,’ upholding one of these statutes, because of what 
the opinion fails to discuss rather than what it has to say, seems to leave 
the constitutionality of many of these devices as much in doubt as be- 
fore the decision. 

Preéxisting contracts may be affected by three types of statutes. 
Under the first group of laws, the largest of all, dissenting creditors will 
be bound to any plan of reorganization accepted by a certain percentage 
of their fellow creditors, if a designated state official considers the plan 
fair and, as often required, the court approves.® A majority apply to 
banks,’° a few to title and mortgage guarantee companies," and three to 
business corporations.’? But several statutes in this group also provide 
for plans of deferred liquidation,* and no enactment precludes their 





statutes and cases cited decide only that a creditor is not barred by constructive 
notice that a particular contract is unauthorized by the articles. 

8 55 Sup. Ct. 558 (1935). 

® Under about half of the statutes, a court’s approval of the plan is specifically 
required. See the laws of Alabama, Florida, Kansas, Massachusetts, Mississippi, 
Nevada, New York, North Carolina, North Dakota, Oklahoma, and South Carolina, 
all infra note 10. Also laws of California, New Jersey, and New York, all infra 
note 11, and laws of Illinois and Pennsylvania, both infra note 12. 

10 Ala. Laws Ex. Sess. 1933, no. 161, § 2 (75% unsecured creditors) ; Cat. GEN. 
Laws (Deering, Supp. 1933) Act 652, $135c(4) (same); Fra. Comp. Gen. LAws 
Ann. (Supp. 1934) § 6112(6) (75% creditors) ; Idaho Laws 1933, c. 44, §1 (80% 
unsecured creditors) ; Iowa Acts Ex. Sess. 1933, c. 112 (75% claims) ; Iowa Laws 
1933, C. 159, § 10 (75% unsecured claims and depositors over $10) ; Kan. Rev. Star. 
Ann. (Supp. 1933) §9-130 (80% unsecured claims) ; Ky. Stat. (Carroll, Supp. 1933) 
§ 165a-64 (75% unsecured claims and deposits over $25) ; Ky. Acts 1932, c. 19, § 2 
(75% unsecured claims) ; Mass. Acts 1933, C. 112, §§ 2, 3 (4 unsecured claims, 2-year 
time limit) ; Mrvn. Stat. (Mason, Supp. 1934) § 7690-12 (663% unsecured claims) ; 
Miss. Cope Ann. (Supp. 1933) § 3817-1 (3 unsecured claims); Mo. Laws 1933, 
C. S. H. B. 91, $3 (85% unsecured claims) ; Neb. Laws 1933, c. 18, § 43 (85% 
unsecured claims) ; Nev. Comp. Laws (Hillyer, Supp. 1934) § 747.74 (507% unse- 
cured claims) ; N. J. Laws 1933, c. 287, § 7 (75% liabilities) ; N. Y. Laws Ex. Sess. 
1933, Cc. 772 (80% deposits) ; N. C. Cope Ann. (Michie, Supp. 1933) $ 264(d) (75% 
unsecured creditors) ; N. D. Laws 1933, c. 72, $$ 15, 16 (51% unsecured creditors 
and deposits over $25) ; N. D. Laws 1931, c. 96, § 51(s) (80% unsecured claims) ; 
Okla. Laws 1933, c. 44, §§ 2, 4 (85% unsecured claims) ; Ore. Laws 2d Spec. Sess. 
1933, c. 66, 8§ 3, 4 (75% deposits) ; Pa. Star. ANN. (Purdon, Supp. 1934) tit. 7, 
§$ r10 (90% creditors) ; S. C. Acts 1932, no. 649, §1 (4 of 50% creditors who must 
attend decisive meeting) ; S. D. Laws 1933, c. 51, § 1 (85% unsecured claims) ; Tex. 
Ann. Civ. Stat. (Vernon, Supp. 1934) art. 540a(5) (75% unsecured creditors) ; 
Wasa. Rev. Strat. Ann. (Remington, Supp. 1934) § 3293-6 (2 unsecured claims) ; 
Wis. Stat. (1933) § 220.08(18) (90% claims); Wyo. Laws Spec. Sess. 1933, c. 4, 
$6 (75% claims). Under the segregation statutes cited infra note 14 as optional, 
the court may, in its discretion, bind dissenters to the reorganization plan. The laws 
of Florida, Mississippi, and possibly South Carolina, provide for “ freezing-of- 
deposits agreements ” which, although usually applied to plans of deferred liquida- 
tion, can also be used to effect reorganizations because of provisions allowing claims 
and stockholders’ liability to be reduced. But see Doty v. Love, 55 Sup. Ct. 558, 
561 (1935). 

11 Car. Crv. Cope (Deering, Supp. 1933) § 453.12 (75% parties in interest) ; 
N. J. Laws 1934, c. 3, p. 18 (4 parties in interest) ; N. Y. Ins. Law (1933) §§ 400-28 
(3 parties in interest) ; cf. N. Y. Laws 1935, c. 19, §§ 7(1), 10 (dissenters to receive 
value as of time plan promulgated). 

12 Minn. Strat. (Mason, Supp. 1934) § 7492-54 (4 creditors, if corporate articles 
so provide, corporation exempt from provisions) ; Til. Laws 1933, p. 308, § 90 (ma- 
jority in number, # in value of creditor) ; Pa. Stat. ANN. (Purdon, Supp. 1934) tit. 
15, § 2852-1112(3) (same). ° 

13 See the statutes of New Jersey and New York, cited note 11, supra, Okla- 
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adoption. Laws of the second group allow either payment of an ap- 
praised share in cash or kind, or a continued receivership in a segregated 
share of the assets for creditors who dissent from a plan of reorganiza- 
tion.** Since the provisions for payment in kind are practical only for 
corporations whose assets are partially fungible, the application of these 
statutes has been confined to title and mortgage guarantee companies 
and banks. The final group of statutes provide that a designated state 
official may bind all the creditors of a bank to any plan of reorganization.® 

In Doty v. Love, under a Mississippi statute authorizing “ freezing-of- 
deposits agreements ”,/* the sounder assets of an insolvent bank ** had 
been retained by it upon reopening in consideration of its assumption 
of 25% of the unsecured claims against the closed bank, and it was to 
administer the remainder of the assets as a trust fund without assump- 
tion of liability. Half of the shareholders of the old bank had contributed 
one half of their share liability to the new capital, and were released from 
all other liability on their original shares, the remaining half of the old 
shareholders contributing nothing and remaining fully liable.“* Upon 
approval of three fourths of the unsecured creditors, the State Superin- 
tendent of Banks, and a court of chancery, under the statute, all creditors 





homa, Pennsylvania, and South Dakota, cited note 10, supra, and Utah, cited note 
14, infra. See also Inp. Stat. Ann. (Burns, 1933) § 18-307(b). Two statutes 
allow a majority of the creditors to choose a receiver, but it is doubtful if this 
is express authority for a deferred liquidation. See the laws of Kansas and 
North Dakota, cited note 10, supra. 

i¢ Fra, Comp. Gen. Laws (Skillman, Supp. 1934) § 6108 (banks, mandatory 
on court); Md. Laws 1933, c. 529, § 9¢ (banks, mandatory on court); Mich. Acts 
1933, no. 95, §1 (§ 7) (banks, optional with court); N. J. Laws 1934, c. 3, $16 
(title and mortgage guarantee companies, optional with court); N. Y. Reav Prop. 
Law (1933) §§ 121-23 (allows banking corporations acting as mortgage trustees to 
buy in mortgaged property, cash value for dissenters mandatory) ; N. C. Cope Ann. 
(Michie, Supp. 1933) $217(m) (banks, optional with court); O10 Cope ANN. 
(Throckmorton, 1934) § 710-89a (same); Utah Laws 1933, c. 5, $1 (same); Vr. 
Pus. Laws (1933) § 6765 (same). 

15 Ala. Laws Ex. Sess. 1933, No. 56, $19 (supt. of banks and 2 members of 
state banking board or any 3 members of the board); Ark. Acts 1933, no. 88, §8 
(commissioner of banking with consent banking council) ; Iowa Laws 1933, c. 156, 
§3 (supt. of banks with consent executive council); Mo. Stat. ANN. (Vernon, 
1932) §5322 (commissioner of banking); N. H. Pus. Laws (1925), c. 268, §3 
(commissioner banking); N. J. Laws 1931, c. 256, §1 (commissioner banking) ; 
N. M. Srat. Ann. (Courtright, 1929) § 13-417 (bank examiner); N. Y. BANKING 
Law 1930, § 61 (supt. of banks) ; N. C. Cope ANN. (Michie, 1931) § 218(c)5 (com- 
missioner of banks) ; TENN. Cope ANN. (Williams, 1934) § 5972 (supt. of banks). 
See Notes (1932) 32 Cor. L. Rev. 1395, (1934) 34 id. 152. It is questionable 
whether the Missouri, New Hampshire, New Jersey, New Mexico, New York, North 
Carolina, and Tennessee statutes are intended to authorize a reorganization, since 
some are coéxistent with provisions requiring majority assent to reorganizations, and 
the language of the others does not expressly include such action. 

16 Miss. Laws 1932, c. 251, cited note 10, supra. 

17 See Record, 14, 17-21, 133-166, Doty v. Love, 55 Sup. Ct. 558 (1935). 

18 Aside from the assets for which 25% of the total unsecured liability was as- 
sumed, assets of the estimated value of $45,000 were turned over to the reopened 
bank for surplus, to be repaid out of net earnings at the rate of $7,500 a year. See 
Doty v. Love, 55 Sup. Ct. 558, 562 (1935). Shareholders having shares, par value 
$110,000, contributed $55,000 to the capital of the reopened bank. Shareholders 
having shares, par value $90,000, remained liable for the full amount. Ibid. 
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were bound as if they had accepted the plan. The decree was sustained 
by the state supreme court only as a valid exercise of the police power in 
an emergency,’® provoking a vigorous dissent by one judge. Attacked 
as impairing the obligation of contracts, the statute was unanimously up- 
held by the Supreme Court, without mention of the emergency police 
power, on the ground that there is no vested right to liquidation by a 
state official, the reopened bank would be more efficient as a liquidating 
agent, and the release of stockholders’ liability was merely the compro- 
mise of a doubtful claim. Mr. Justice Cardozo’s opinion seems to accept 
the plan as a deferred liquidation rather than a reorganization. To the 
claim that 25% of the assets of the old bank were to be placed under 
business risks of the new organization, his only reply was that old credi- 
tors were completely safeguarded by a guarantee that no profits would 
be paid to new stockholders before the old creditors were paid, and that 
unreasonable delay could be checked by the court.*° Therein the de- 
cision is distinctly puzzling. Neither the opinion nor the record reveals 
any legal guarantee that, in the event that the reopened bank meets with 
difficulties, creditors of the old bank will not be forced to share with new 
creditors in the assets transferred to the new corporation.2_ The Court’s 
assurance that the new bank will not meet with difficulties is scarcely an 
answer to a creditor who wishes to continue liquidation rather than accept 
new business risks, of which the possibility of depleted assets due to dis- 
bursements of profits would seem to be the smallest. And to the extent 
that a claim against the reopened bank has been substituted for the claim 
against the entire fund of assets, it would seem that, in fact, a reorgani- 
zation has been approved. On the other hand, the plan adopted differs 
from the normal reorganization in devoting the assets retained by the 
reopened bank to the immediate payment of old depositors instead of 
requiring them to take long-term bonds or stock in the new enterprise. 
Thus, the plan strongly resembles the usual deferred liquidation, and the 





19 Sub nom. Dunn v. Love, 155 So. 331 (Miss. 1934). Ethridge, J., dissenting, 
concluded his opinion with a poem, beginning: “ Goodbye, dear old Constitution, I 
hate to see you go.” See id. at 341. 

20 See 55 Sup. Ct. at 562. 

21 See Record 39, 42, 47, 49, 53, 54, 78, 83, Doty v. Love, 55 Sup. Ct. 558 
(1935). In the decree approving the plan, the chancellor said, “ It is further ordered 
that all assets taken over by the reopened bank are liable for the payment of the 
claims of the depositors and creditors for the twenty-five per cent liability assumed 
by the reopened bank.” See id. at 62. This, however, can be little more than a 
precaution that the reopened bank shall not be released as to such assets. It does 
not seem intended to prevent the claims of new creditors from attaching thereon, 
and, if it did, might be open to grave doubts as establishing a lien. Compare the 
difficulty encountered in attempts to assign present and future book accounts and 
chattels. E.g., Benedict v. Ratner, 268 U. S. 353 (1925); Klaus v. Majestic Apt. 
House Co., 250 Pa. 194, 95 Atl. 451 (1915). Previous to the passage of the present 
statute, the Superintendent of Banks could sell the assets of a bank in liquidation to 
a solvent existing bank, the latter to assume all liabilities, and to execute a bond 
for the security of creditors. See Brief for Appellee 15, 16, Doty v. Love, 55 Sup. 
Ct. 558 (1935). In the present case, however, the reopened bank executed no bond 
for om > aca of the assets taken. See Record 44-64, Doty v. Love, 55 Sup. Ct. 
558 (1935). 
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possibility that new creditors will be entitled to an equal share in the fund 
may be regarded as an expense incidental to the slow realization of frozen 
assets. « 


Reorganizations Binding Upon Minorities. So far, thirty-five statutes 
of the first type have been enacted to force minority creditors of banks, 
insurance companies, and business corporations, to accept stock, securi- 
ties, or reduced claims in a new corporation rather than their pro rata 
share of the old company’s assets in cash.2* Under normal conditions, 
dicta in Gilfillan v. Union Canal Co.”* and Canada So. Ry. v. Geb- 
hard ** specifically mention such compulsion as an impairment of con- 
tract obligations, while the leading case in state courts, Mather v. Cin- 
cinnati Ry. Tunnel Co.,”* held it unconstitutional as applied to unsecured 
creditors of a railroad. The argument that some of the statutes might 
be justified as a regulation of business affected with a public interest is 
weakened by the fact that all of these cases involved public utilities. 
There are, moreover, federal decisions that a creditor is entitled to cash 
in an equity reorganization.2® Nevertheless, in spite of the fact that the 
Gilfillan and the Gebhard cases involved bondholders, an argument for 
treating secured creditors as a group may be justified by the decision in 
Gates v. Boston & N.Y. Air Line R. R.,*" and cases which have allowed 
dissenters to be bound by provisions in the mortgage relative to bringing 
suit, such as Carson v. Long-Bell Lumber Corp.”* In these cases, how- 





22 See statutes cited notes 10, 11, 12, supra. 

23 rog U.S. 401, 404 (1883). 

24 109 U.S. 527, 535 (1883). 

25 3 Ohio C. C. 284, 2 Ohio C. D. 161 (1888); see Note (1932) 80 U. or Pa. 
L. REv. 579. 

26 Corriell v. Morris White, Inc., 54 F.(2d) 255 (C. C. A. 2d, 1931), rev’d 
on other grounds, 289 U. S. 426 (1933); In re Northhampton Portland Cement 
Co., 185 Fed. 542 (E. D. Pa. 1911) (bankruptcy) ; see Harding v. American Sumatra 
Tobacco Co., 14 F.(2d) 168, 169 (N. D. Ga. 1926). Contra: Phipps v. Chicago, 
R. I. & P. Ry., 284 Fed. 945 (C. C. A. 8th, 1922) ; Chicago, R. I. & P. Ry. v. Lincoln 
Horse & Mule Comm. Co., 284 Fed. 955 (C. C. A. 8th, 1922) ; see P. R. Walsh Tie 
& Timber Co. v. Missouri Pac. Ry., 280 Fed. 38, 44 (C. C. A. 8th, 1922) ; cf. Northern 
Pac. Ry. v. Boyd, 228 U. S. 482, 508 (1913) ; Kansas City Terminal Ry. v. Central 
Union Trust Co., 271 U. S. 445, 455 (1926). See also Cravath, supra note 1, at 
188. New Jersey courts in the absence of statute, refused to force a dissenter to 
accept securities rather than cash in a reorganization. Moore v. Splitdorf Elec. Co., 
114 N. J. Eq. 358, 168 Atl. 741 (1933). 

27 53 Conn. 333, 5 Atl. 695 (1885), writ of error dismissed per stipulation, 122 
U. S. 646 (1887). The mortgage contained provisions allowing majority bondholders 
to insist upon a strict foreclosure after default. Stock in a new company, formed 
under special act was to be issued to bondholders. The court thought that no rights 
were impaired as long as dissenters obtained their pro rata share in the assets, since 
each bondholder contracted subject to a “ trust ” for the railroad’s continued opera- 
tion. Compare Shaw v. Railroad Co., 100 U. S. 605, 611 (1879). 

28 43 F.(2d) 397 (C. C. A. 8th, 1934), cert. denied, 55 Sup. Ct. 352 (1934). By 
these cases, in the absence of statute, minority bondholders have been bound, in- 
directly but effectively, to a reorganization plan, by a dismissal of their petition be- 
cause of provisions in the mortgage securing the issue which made a demand of 25% 
of the bondholders a condition precedent to bringing suit. Accord: Crosthwaite v. 
Moline Plow Co., 298 Fed. 466 (S. D. N. Y. 1924) ; Allan v. Moline Plow Co., 14 
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ever, the bondholders, by contracting with reference to provisions allow- 
ing all to be governed by majority action in certain instances, made it 
easier to say that majority control was valid in reorganizations. Without 
some such provisions, binding the minority should be more difficult. 
Straus v. Chicago Title & Trust Co.,*® and similar cases based on the as- 
serted power of an equity court to authorize a trustee to buy in mortgaged 
property for the benefit of all bondholders to avoid loss, seem to have 
force only in regard to a deferred liquidation, since in every instance 
the trustee was not to open a new business but was only to administer 
the property until it could be sold without undue sacrifice. Many of the 
present statutes are confined to unsecured creditors, and, while in some 
cases agreements similar to that in the Carson case may have been made 
by debenture-holders,®*° on the whole there is little reason for saying that 
general creditors have contracted with any idea of majority control, even 
the element of a common security being lacking. 

If, however, Doty v. Love be interpreted as approval of a reorganiza- 
tion, such considerations are inapplicable to the unsecured creditors of a 
bank, and the change involved in forcing such creditors, at the will of a 
majority and a court, to allow assets subject to their claims to be taken 
over by a reorganized corporation, accepting in place thereof the reopened 
bank’s promise to pay a proportion of their claim, is, at least upon identi- 
cal facts, a change in remedy alone. On this view, a majority of the plans 
heretofore adopted under state reorganization statutes are valid even 
under normal conditions,** but the power of a state to require the accept- 
ance of securities does not seem affected by the Doty case. 





F.(2d) 912 (C. C. A. 8th, 1926) ; cf. Lidgerwood v. Hale & Kilburn Corp., 47 F.(2d) 
318 (S. D. N. Y. 1930) ; McAdoo v. Oregon City Mfg. Co., 71 F.(2d) 879 (C. C. A. 
oth, 1934); see Gellert v. Baldwin Locomotive Works, 3 F. Supp. 812 (E. D. Pa. 
1933). A fortiori when the provision expressly mentions reorganization the bond- 
holders are bound. Sage v. Central R. R., 99 U.S. 334 (1878) ; Kitchen Bros. Hotel 
Co. v. Omaha Safe Dep. Co., 126 Neb. 744, 254 N. W. 507 (1934). See Note (1927) 
27 Cox. L. REv. 579, 582 et seg. An emergency statute barring summary remedies to 
less than 25% of the holders of a mortgage debt was recently sustained in the Su- 
preme Court against attack under the equal protection clause. United States Mtge. 
Co. v. Matthews, 293 U. S. 232 (1934). An attitude favorable to these statutes is 
indicated by the Court’s willingness to construe the contract as subject to the 
emergency statute because of the mortgagor’s assent to a summary judgment under 
the existing statute “ or any additions or amendments thereto.” 

29 273 Ill. App. 63 (1933). Accord: First Nat. Bank in Wichita v. Neil, 137 
Kan. 436, 20 P.(2d) 528 (1933), (1934) 47 Harv. L. Rev. 358; see Notes (1934) 
28 Ii. L. REv. 929, (1934) 1 U. or Cur. L. REv. 623. See cases cited note 49, infra. 

80 Allan v. Moline Plow Co., 14 F.(2d) 912 (C. C. A. 8th, 1926) ; see Gellert v. 
Baldwin Locomotive Works, 3 F. Supp. 812 (E. D. Pa. 1933). 

81 State decisions have been conflicting as to the constitutionality of plans for 
bank reorganizations containing the essentials of the plan in Doty v. Love. Con- 
stitutional: McConville v. Ft. Pierce Bank & Trust Co., ror Fla. 727, 135 So. 392 
(1931); Milner v. Gibson, 249 Ky. 594, 61 S. W.(2d) 273 (1933); Sweeny v. Jef- 
ferson Co. Bank’s Reorganization Committee, 250 Ky. 187, 61 S. W.(2d) 1090 
(1933) ; Timmons v. Peoples Trust Co., 173 S. E. 79 (W. Va. 1934) ; cf. Dorman v. 
Dell, 245 Ky. 34, 52 S. W.(2d) 892 (1932); Barber v. Bryan, 123 Neb. 566, 243 
N. W. 834 (1932). Contra: Engelke v. Farmers State Bank of Canistota, 61 S. D. 
92, 246 N. W. 288 (1932). See Notes (1932) 32 Cox. L. Rev. 1395, (1934) 34 id. 152, 
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If Doty v. Love be confined to deferred liquidations, reliance upon the 
police power in an emergency would seem necessary to sustain the binding 
statutes. In such a case, as emergency measures, their operation should 
be limited to a reasonable time, in view of the holding that a statute with- 
out such limitation was invalid in W. B. Worthen Co. v. Thomas? Some 
were enacted as emergency police measures,** and it might be argued that 
those not specifically so limited are impliedly limited to its duration,** 
but others, enacted as a part of the normal banking or corporation law,** 
would seem to be invalid by the Worthen case.** 

There remain also, whatever the Doty case approves, difficult problems 
incident to sustaining, under the emergency police power, bank or title 
and mortgage guarantee company reorganizations where all of the assets 
are not to be devoted to payment of the old creditors, or business corpora- 
tion reorganizations where the large amount of non-fungible assets make 
it more probable that creditors will be asked to look to the credit of the 
new company rather than to a liquidation of the assets of the old organi- 
zation. In such cases it would be argued that statutory compulsion is 
necessary to prevent economic disaster, and, while the end seems legiti- 





(1933) 32 Micu. L. Rev. 221, (1934) 40 W. Va. L. Q. 379. The same conflict ap- 
pears as to the constitutionality of bank reorganizations, distinguishable because 
creditors were not to be paid in full. Constitutional: Im re Citizens Sav. Bank of 
Pemberville, 30 Ohio N. P. (N.s.) 291 (C. P. 1933). Contra: Hessen Siak Shams v. 
Nebraska State Bank of Bloomfield, 48 F.(2d) 894 (D. Neb. 1931). Most of the 
cases involved discussions of the limits of the police power, with some reference to 
the emergency conditions. 

82 292 U. S. 426 (1934), (1934) 34 Cot. L. Rev. 1134. A statute which ex- 
empted the proceeds of life insurance from execution, as applied to a preéxisting 
contract, was held unconstitutional because of a complete absence of limitation, being 
neither definitely limited in time, nor limited to the duration of the emergency, 
nor conditional in its substantive provisions. 

83 See the statutes of California, Iowa, Massachusetts, Minnesota, New Jersey, 
and New York, cited notes 10, 11, 12, supra. Emergency is mentioned in the laws 
of Idaho, Kentucky, Missouri, Nebraska, North Dakota, Oklahoma, and South 
Dakota, cited note 10, supra. It seems no stronger, however, than that of the 
statute in the Worthen case. See 292 U.S. at 432. 

34 Emergency statutes have been held to be impliedly limited to the duration 
of the emergency, although enacted for a period of years. Chastleton Corp. v. 
Sinclair, 264 U.S. 543 (1924) ; cf. Block v. Hirsh, 256 U.S. 135 (1921). The statute 
in the Worthen case was without modification. W. B. Worthen Co. v. Thomas, 
292 U.S. 426, 432 (1934) ; see Note (1934) 9 St. JoHn’s L. REv. 71, 82. It might, 
then, be argued that qualification of some sort is necessary, and the implied limita- 
tion from enactment as an emergency measure would seem to be sufficient, rather 
than a specific time limitation. 

85 See the laws of Alabama, Florida, Illinois, Kansas, Mississippi, Nevada, New 
Jersey (banks), New York (same), North Carolina, Pennsylvania, South Carolina, 
Washington, Wisconsin, and Wyoming, cited notes 10, 11, 12, supra. 

86 Compare Harris v. Monroe Bldg. & Loan Ass’n, 154 So. 503 (La. 1934); 
Vanderbilt v. Brunton Piano Co., 111 N. J. L. §96, 169 Atl. 177 (1933). But where 
statutes are enacted under the police power as emergency measures, state courts 
have thought a limitation to thé duration of the emergency, express or implied, to 
be sufficient. Kipp v. Fidelity Title & Mtge. Guaranty Co., 116 N. J. Eq. 409, 174 
Atl. 229 (Ch. 1934), aff'd, 177 Atl. 83 (N. J. 1935) ; Matter of People, Title & Mtge. 
Guarantee Co. of Buffalo, 264 N. ¥. 69, 190 N. E. 153 (1934). But the New York 
law was amended to include a definite time limit. See N. Y. Laws 1934, c. 909 
(emergency will extend to Aug. 1, 1937). 
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mate, the necessity may be questioned.*” The power of secured creditors, 
by appropriating their security, to shut out stockholders and unsecured 
creditors, a method long used to secure cash, and the device of an upset 
price which as a practical matter will thin the ranks of dissenters,** might 
well make the amount of cash necessary so small that the great majority 
of the assets would be left under the reorganization plan,°*® resulting in 
fewer securities and other assets to be liquidated in an uncertain market. 
As to unsecured creditors, their priority over stockholders might be con- 
ducive to the same result.*° However, the necessity for any particular 
statute must depend to a great extent upon the situation in which it is 
questioned, and probably even the small amount of cash needed, if dis- 
senters are not bound, cannot be raised in some instances. But, since 
most of the statutes involve banks and insurance companies, the possi- 
bility of having enough liquid assets to provide the little cash needed, 
without the market being unduly affected as it would be if the far greater 
number of securities involved in a liquidation were sold, is greater than 





87 Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Holding Co., Inc. v. 
Feldman, 256 U. S. 170 (1921) ; Edgar A. Levy Leasing Co., Inc. v. Siegel, 258 U. S. 
242 (1922); Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934) ; People 
ex rel. Durham Realty Corp. v. La Fetra, 230 N. Y. 429, 130 N. E. 601 (1921). 
See 2 Cootey, ConstiruTIONAL LuwaitaTions (8th ed. 1927) 1226 et seq. 

88 See Spring, Upset Prices in Corporate Reorganizations (1919) 32 Harv. L. 
Rev. 489, 494; Weiner, Conflicting Functions of an Upset Price in a Corporate 
Reorganization (1927) 27 Cor. L. Rev. 132, 143; DEWwING, op. cit. supra note 1, 
at 1131, 1240, 1244. The difference between the amount received by assenters and 
dissenters has sometimes almost prohibited dissent. See DEWwING, op. cit. supra 
note 1, at 1131, 1134, n.zz. But see id. at 1137, n.bbb; cf. Sargent and Zelkowich, 
The Problem of Reorganizing Solvent Companies (1934) 29 Itt. L. REv. 137. 

89 Of course, if the upset price is set too low, the “ unfairness ” of the plan will 
nullify it. See Spring and Weiner, both supra note 38. However, some practicing 
lawyers have complained that one great difficulty in the smaller reorganizations 
precedes reducing the number of dissenters after a majority have assented, namely, 
gaining a primary majority assent to any reorganization plan. The statutes cannot 
claim this basis for necessity, because, with one exception, a majority is required 
before their binding clauses operate. Furthermore, even “ fair” upset prices have 
operated to reduce the number of dissenters. See Spring and Weiner, both supra 
note 38; cf. Jameson v. Guaranty Trust Co. of N. Y., 20 F.(2d) 808, 815 (C. C. A. 
yth, 1927). But cf. First Nat. Bank of Cincinnati v. Flershem, 290 U. S. 504, 524, 
525 (1934). An attempt to reorganize a solvent company may meet with the further 
danger of a “strike” charge of fraud. See First Nat. Bank of Cincinnati v. Fler- 
shem, 290 U. S. 504 (1934); cf. Sabel, The Corporate Reorganizations Act (1934) 
19 Minn. L. REv. 41, 43. But insolvency is a condition precedent of most of the 
statutes. Compare In re South Coast Co., 8 F. Supp. 43 (D. Del. 1934) (under 
§ 77B of the Bankruptcy Act). 

Decision on the problem of fairness will tend to be colored by the attitude toward 
dissenters, whether they are thought “ strikers” or bona fide. Compare Lowenthal, 
The Railroad Reorganization Act (1933) 47 Harv. L. Rev. 18 and THE INVESTOR 
Pays (1933) 307 et seg., with Douglas, Protective Committees in Railroad Reorgani- 
izations (1934) 47 Harv. L. Rev. 565; DEwINe, op. cit. supra note 1, at 1135, 1268, 
n.hh. It seems curious that the courts have, as yet, developed no direct way of 
dealing with obvious “ strikers,” for, if they were removed from the scene, the 
necessity of such indirect remedies as the present statutes would be argued less 
strongly with less danger to the contracts of bona fide dissenters. Cf. Dodd, Re- 
—_ Through Bankruptcy: A Remedy for What? (1935) 48 Harv. L. 

Vv. II00. 

40 See DEWING, op. cit. supra note 1, at 1233, 1236, 1238, 1244. 
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with railroads or industrial corporations.*t If, moreover, the statutes 
providing for a segregation of assets for dissenters are to be considered no 
more than a change in remedy, they tend to make the binding statutes 
unconstitutional, not because they are more reasonable, but because they 
show necessity to be lacking.*? In the Blaisdell case, the guarded lan- 
guage of the Court emphasized that deferred enforcement rather than 
permanent impairment of the contract was involved.** The same attitude 
in the Doty case may provide a basis for distinction, since in the normal 
reorganization the dissenter once bound can never regain the status quo. 
The argument sometimes used, that creditors would gain by being com- 
pelled to consent to a reorganization, has found its first strong support in 
the Doty case, but, nevertheless, the history of many reorganizations 
casts some doubt upon the premise.** 


Deferred Liquidation Binding Upon Dissenters. If a deferred liqui- 
dation is under the control of a court, Doty v. Love would be conclusive 
as to its constitutionality, since reliance will be placed upon the court to 
avoid undue delay. When, however, the court relinquishes control to a 
creditors’ committee or a state official, a further problem remains.** Un- 
less unusually favorable conditions exist, the normal sale of the entire 
assets of an insolvent bank or insurance company, with creditors’ com- 
mittees using paper bids, will, as in railroad reorganizations, result in a 
bargain between majority and minority, refereed by the court, with in- 
finite possibilities of delay. Thus viewed, the change may not apprecia- 
bly lengthen the period necessary for liquidation. Further, delay is not 
necessarily fatal, for it was obviously involved in Oshkosh Waterworks 
Co. v. Oshkosh,** where a subsequent statute added several time-con- 
suming conditions to recovery. Also, Doty v. Love would seem to allow 
the legislature to forbid the pursuit of a remedy unduly prejudicial to all 
creditors, thereby recognizing the rights of the majority.*’ Finally, in 





41 Cf. Geddes v. Anaconda Mining Co., 254 U. S. 590, 598 (1921). Ina recent 
case involving the deferred liquidation of a New Jersey title and mortgage guarantee 
company, cash for dissenters was received from Home Loan bonds, the decree pro- 
viding for their payment. See Kipp v. Fidelity Title & Mtge. Guaranty Co., 116 
N. J. Eq. 409, 174 Atl. 229 (Ch. 1934), at p. 30 of unreported opinion of Bigelow, 
V. C., aff'd, 177 Atl. 83 (N. J. 1935). But cf. Doty v. Love, 55 Sup. Ct. 558 (1935). 

42 See page 1425, infra, 

43 Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 425 (1934). But ina 
reorganization, once the creditor is bound, the assets are removed from any subse- 
quent action by him on the original contract. 

44 See DEWING, op. cit. supra note 1, at 1132, N.xx, II14, N.q., 1124, ndi., 1133, 
N.yy, 1234, n.c. The reorganized company in the Corriell case became bankrupt 
almost immediately. See National Surety Co. v. Corriell, 289 U.S. 426, 438 (1933). 

45 Only about half of the statutes require court supervision. See note 9, supra. 

46 187 U.S. 437 (1903). And Gibbes v. Zimmerman, 29c U. S. 326 (1933), tends 
to show that so far as due process is involved, the delay here involved may not be 
too objectionable. 

47 Cf. Pittsburgh Steel Co. v. Baltimore Equitable Society, 226 U.S. 455 (1913). 
Whether Doty v. Love be considered a reorganization or a deferred liquidation, it 
would seem conclusive authority for the correctness of recent decisions upholding 
rearrangements of title and mortgage guarantee companies. Kipp v. Fidelity Title & 
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Head v. Amoskeag Mfg. Co.,** the Supreme Court has recognized a 
qualified power in a state to resolve the conflicting interests of persons 
having a common interest in property, an analogy which is strongest 
when applied to the common interest of bondholders in their security. 
Under emergency conditions, some equity courts have delayed re- 
covery, without statute, by authorizing a trustee to bid in mortgaged 
property for the benefit of all bondholders in spite of dissenters’ objec- 
tions.*® The trustee was then directed to sell the property when an ade- 
quate return could be obtained, the precise design of these statutes. 
The effect of enforced delay in liquidation closely parallels that of the 
moratorium approved in the Blaisdell case,°° especially in view of the as- 
sumption by the majority of the Court that ordinary mortgages are pri- 
marily commercial transactions, and not conveyances of interests in 
land. Although certainty of compensation for the delay is lacking under 
the present statutes, the expressed belief of the courts allowing delay 





Mtge. Guaranty Co., 116 N. J. Eq. 409, 174 Atl. 229 (Ch. 1934) ; Matter of People, 
Title & Mtge. Guarantee Co. of Buffalo, 264 N. Y. 69, 190 N. E. 153 (1934). 
In both cases, although the plan involved some rearrangement of the guaranteed 
mortgage pools, the ultimate end in view was the payment of creditors from the 
assets of the old company, the most strongly stressed feature of Doty v. Love. 
Both cases relied upon the emergency police power. And in all three cases, the 
operation of the plan at all times was under the control of a court, while in the 
title and mortgage guarantee company cases there would seem to be even less 
basis for an argument of future business risks than in the Doty case. Compare 
Matter of People, Title & Mtge. Guarantee Co. of Buffalo, and Kipp v. Fidelity 
Title & Mtge. Guaranty Co., both supra, with Doty v. Love, 55 Sup. Ct. 558 
(1935). In the Kipp case, however, the decree of sale provided for cash for 
dissenters, the unreported portion of the opinion mentioning money obtained from 
Home Loan bonds. See note 41, supra. The opinion of the court of errors and 
appeals, affirming, states that the cash payment removed a serious question from 
the case. Kipp v. Fidelity Title & Mtge. Guaranty Co., 177 Atl. 83 (N. J. 1935). 

48 113 U.S. 9 (1885) ; see Note (1934) 43 YALE L. J. 1007, ro11. In sustaining 
a mill act, giving a lower owner the right to flood upper riparian lands upon pay- 
ment of damages, the Court relied upon the power to grant partition, and to assess 
all the owners of swamp land for the cost of drainage upon the request of a 
majority. And the anticipation of gain from a deferred liquidation may well be 
regarded as sufficient consideration to the dissenter, even as the enhanced value of 
the land was regarded as compensation in the swamp cases. Cf. Head v. Amoskeag 
Mfg. Co., 113 U.S. at 22 (citing cases). 

49 Hoffman v. First Bond & Mtge. Co. Inc., 116 Conn. 320, 164 Atl. 656 (1933) ; 
Straus v. Chicago Title & Trust Co., 273 Ill. App. 63 (1933); First Nat. Bank in 
Wichita v. Neil, 137 Kan. 436, 20 P.(2d) 528 (1933), (1934) 47 Harv. L. Rev. 358; 
New Jersey Nat. Bank & Trust Co. v. Lincoln Mtge. & Title Guaranty Co., 105 N. J. 
Eq. 557, 148 Atl. 713 (Ch. 1930) ; cf. Nay Aug Lumber Co. v. Scranton Trust Co., 240 
Pa. 500, 87 Atl. 843 (1913). Contra: Werner, Harris, & Buck v. Equitable Trust 
Co., 35 F.(2d) 513 (C. C. A. roth, 1929) ; Bradley v. Tyson, 33 Mich. 337 (1876); 
cf. Beckman v. Emery-Thompson Mach. & Supply Co., 9 Ohio App. 275 (1918). 
The Michigan court held unconstitutional a statute which provided essentially the 
same procedure. Detroit Trust Co. v. Stormfeltz-Loveley Co., 257 Mich. 655, 242 
N. W. 227 (1932). The view there taken would seem to be incorrect under 
emergency conditions. Cf. Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 
(1934). And the Doty case would seem to throw grave doubts upon the decision, 
even in the absence of a general emergency. Cf. Doty v. Love, 55 Sup. Ct. 558 
(1935). A subsequent statute provides that creditors affirmatively dissenting 
shall receive in cash their pro rata share of the trustee’s bid, but payment may be 
deferred, in the court’s discretion, for not more than 18 months. Mich. Acts 1933, 
no. 210, §§ 2, 3; cf. N. Y. Reav Prop. Law 8§ 121-23. 

50 Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). 
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without statute implies that some gain is to be expected. The gain is 
certainly much less contingent here than in reorganizations: since the 
business is not to be continued, few new debts will be incurred. 


Appraisal or Segregated Assets for Dissenters. Under these statutes, 
at the court’s discretion, creditors of banks and insurance companies who 
affirmatively dissent may be bound to accept a plan of reorganization 
approved by a certain percentage of their fellow creditors, or may 
receive a cash appraisal or a share in segregated assets. If Doty v. Love 
is to be interpreted as a reorganization, a fortiori these statutes are valid 
since, rather than forcing the creditor into a reorganization, they allow 
him to withdraw. But if the Doty case is only an approval of deferred 
liquidation, it would seem to affect these statutes only by indicating the 
attitude of the court. If the creditor is offered cash, any claim that his 
contract is impaired because the amount is determined by judicial compu- 
tation, rather than by judicial liquidation or sale, seems to disregard the 
fact that the dissenter will receive a share at least as large as that from a 
sale with an upset price, based on the same assets and determined by the 
court." In fact, he may possibly receive better treatment without a 
sale, for competitive bidding at reorganization sales is almost negligible.*? 
If analogy be needed, similar appraisal methods have been applied to 
stockholders on merger and consolidation, both with and without stat- 
utes.°* The change, then, is apparently only the way in which the credi- 
tor proceeds against the assets, and would seem within the police power 
of changing the remedy.** 

When, however, the creditor is offered his pro rata share in assets or a 
receivership in such a share segregated from the rest, more than the 
remedy seems affected.®> All else being equal, the chances of loss are 





51 In what seems to be the only case in which this objection was raised, an order 
sustaining a demurrer to the dissenter’s bill was upheld. Nagel v. Ghinger, 171 Atl. 
65 (Md. 1934). One federal case, making similar provision for dissenters, was 
reversed by the Supreme Court. Corriell v. Morris White, Inc., 54 F.(2d) 255 
(C. C. A. 2d, 1931), rev’d sub nom, National Surety Co. v. Corriell, 289 U. S. 426 
(1933). The language of the Court, however, seems capable of interpretation that 
such an appraisal would be within equity powers if based upon adequate data. See 
id. at 436. Compare Note (1932) 45 Harv. L. Rev. 697 with Sabel, The Corporate 
Reorganizations Act (1934) 19 Munn. L. Rev. 34, 43. If payment in kind be made 
with marketable securities of other companies, the same considerations seem appli- 
cable, for they will probably be treated as the equivalent of their market value in 
cash. See Geddes v. Anaconda Copper Mining Co., 254 U.S. 590, 598 (1921). 

52 See Spring, Upset Prices in Corporate Reorganizations (1919) 32 Harv. L. 
Rev. 489, 494; Weiner, Conflicting Functions of an Upset Price in a Corporate 
Reorganization (1927) 27 Cox. L. Rev. 132, 143; cf. Kearns, Upset Prices in Corpo- 
rate Reorganizations (1931) 26 Itt. L. REv. 325, 327; DEWING, op. cit. supra note 1, 
at 1130 e¢ seq. 

53 See Lattin, Remedies of Dissenting Stockholders Under Appraisal Statutes 
(1931) 45 Harv. L. Rev. 233; Levy, Rights of Dissenting Shareholders to Appraisal 
and Payment (1930) 15 Corn. L. Q. 420; Dodd, Dissenting Stockholders and 
Amendments to Corporate Charters (1927) 75 U. or Pa. L. REv. 585, 723. 

54 Cf. Fourth Nat. Bank of N. Y. v. Francklyn, 120 U. S. 747 (1887); Pitts- 
burg Steel Co. v. Baltimore Equitable Society, 226 U.S. 455 (1913) ; Doty v. Love, 
55 Sup. Ct. 558 (1935). : 

55 In equity reorganizations, the courts usually define the creditors’ cash rights 
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increased as the amount of assets to be liquidated is diminished, and, 
although there is an equivalent increase in the chances of gain, a creditor 
may well argue that his contract included a right to equal speculative 
risks with the majority on liquidation.°® Two answers are possible. In 
Pittsburg Steel Co. v. Baltimore Equitable Society * a converse alteration 
of speculative risks was involved when a creditor’s right to garnish 
stockholders’ unpaid subscriptions was abolished, leaving him only a bill 
in equity for the benefit of all creditors, and yet it was considered only 
a change in remedy.®* The fact that the changes operated conversely 
may be material in view of a court’s reluctance to force unwilling credi- 
tors into greater speculation. However, since dissenters could liquidate 
immediately after segregation, the increase in risk may possibly be 
disregarded as within the rule of de minimis, apparently the Court’s at- 
titude towards a similar argument in Doty v. Love. Secondly, these 
statutes, enacted in an emergency, designed to prevent public economic 
disaster from a surplus of securities and assets in a delicate market, rea- 
sonably adapted both to attain the desired end and to preserve the rights 
of creditors, and only temporarily effective, would seem to present a valid 
emergency exercise of the police power under the criteria laid down in 
Home Bidg. & Loan Ass’n v. Blaisdell.*® A distinction exists, however, 
for the dissenter, once bound, would not be restored to status quo after 
the emergency as would the mortgagee after a moratorium. Neverthe- 





as a pro rata share of all the assets on liquidation or sale. See Werner, Harris & 
Buck v. Equitable Trust Co., 35 F.(2d) 513, 514 (C. C. A. roth, 1929); cf. In re 
Prudential Outfitting Co., 250 Fed. 504, 506 (S. D. N. Y. 1918) (unsecured creditors, 
bankruptcy). Contra: Corriell v. Morris White, Inc., 54 F.(2d) 255 (C. C. A. 2d, 
1931), rev'd on other grounds, 289 U.S. 426 (1933). 

56 Compare the language of Ellison, C., denying a proposed partial termination 
of a trust, “ Each child was to receive 1/5 of the net income from the whole trust, 
not the income of 1/5 of the trust.” Shaller v. Mississippi Valley Trust Co., 319 Mo. 
128, 138, 3 S. W.(2d) 726, 730 (1928). But see Wayman v. Follansbee, 253 Ill. 602, 
618, 98 N. E. 21, 27 (1912). See Scorr, Cases on Trusts (2d ed. 1931) 778n. 

57 226 U.S. 455 (1913). 

58 Similar increase of risk seems involved in the temporal extension of liability 
permitted when new conditions precedent to recovery are added. Cf. Oshkosh 
Waterworks Co. v. Oshkosh, 187 U. S. 437 (1903); Doty v. Love, 55 Sup. Ct. 558 
(1935). Or in permitting recovery of interest on unliquidated contract claims. 
Funkhouser v. J. B. Preston Co., Inc., 290 U. S. 163 (1933), (1934) 22 Geo. L. J. 
610. With expert selection of the assets to be set aside for dissenters, the chances of 
disparity between majority and minority become very small indeed. Cf. Doty v. 
Love, 55 Sup. Ct. 558 (1935). 

The change in the Pittsburg Steel Co. case certainly tended towards security. 
Compare the sharp conflict of attitude expressed in the cases concerning deferred 
liquidation by a mortgage trustee. Straus v. Chicago Title & Trust Co., 273 Ill. App. 
63 (1933). Contra: Werner, Harris & Buck v. Equitable Trust Co., 35 F.(2d) 513 
(C. C. A. roth, 1929); cf. Detroit Trust Co. v. Stormfeltz-Loveley Co., 257 Mich. 
655, 242 N. W. 227 (1932). 

59 290 U. S. 398 (1934), Notes (1934) 47 Harv. L. Rev. 660, (1935) 4 Forp. 
L. Rev. 73. The Michigan and North Carolina laws were specifically limited to 
expire June 1, 1935, and Jan. 1, 1935, respectively, while the New Jersey statute is . 
limited to the duration of the emergency. The laws of Maryland and Ohio were 
enacted as emergency measures. and are probably impliedly limited to its duration. 
Compare Chasleton Corp. v. Sinclair, 264 U. S. 543 (1924), with W. B. Worthen 
Co. v. Thomas, 292 U.S. 426 (1934). See note 34, supra. 
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less, the present statutes refer mainly to banking and insurance, and the 
great public interest in their continuous operation has been sufficient in 
normal times to permit regulation even when its effect is to make the con- 
tracts of depositors or policy holders less valuable.°° The emergency 
doctrine of the Blaisdell case, therefore, might not be unduly extended 
although a slightly greater impairment of contracts is involved here.™ 
The Court in Doty v. Love did not rely upon an emergency exercise of 
the police power, but the alteration of contract obligation there involved 
seems somewhat different from that under a plan involving segregation of 
assets. The release of the double liability of some of the stockholders in 
exchange for a present cash subscription to stock in the reopened bank 
was thought to have, under the circumstances, only the effect of the com- 
promise of that liability, avoiding the necessity for collection by suit.° 


Reorganizations Made Binding by State Official. The final group of 
statutes, applicable only to banks, provide that dissenters will be bound 
at the discretion of a designated state official, without requiring majority 
assent,®* and the absence of provisions for creditor approval of the plan 
may alter the reviewing court’s approach to the constitutional problem. 
Little authority on the exact point exists, the courts contenting them- 
selves with saying that majority assent tends to show the fairness of a 
particular plan.** Even this assumption has been questioned in view 
of the practical operation of deposit agreements, which tends to make a 
“ majority ” represent not the creditors but rather those in charge of the 
reorganization.®® Acceptance of this view would justify an argument 





60 Banks: Noble State Bank v. Haskell, 219 U. S. 104 (1911), rehearing denied, 
219 U.S. 575 (1911); Abie State Bank v. Bryan, 282 U.S. 765 (1931). Insurance: 
German Alliance Ins. Co. v. Kansas, 233 U. S. 389 (1914) ; O’Gorman & Young, 
Inc. v. Hartford Fire Ins. Co., 282 U.S. 251 (1931). Title and mortgage guarantee 
companies are usually regarded as insurance companies. See, e.g., Conn. Pub. Laws 
1929, c. 206; Kan. Rev. Stat. ANN. (Supp. 1933) § 40-1102(e), (f), (h); cf. In re 
New York Title & Mtge. Co., 9 F. Supp. 319 (N. D. N. Y. 1934). 

61 When these statutes are applied in furtherance of a plan of deferred liquida- 
tion, they would seem to be constitutional, a fortiori, by Doty v. Love, since here 
the dissenter would receive better treatment than if he were forced to participate 
in a deferred liquidation. In the one case involving an offer of a share in kind for 
immediate liquidation, dissenters’ objections were overruled. Simmons v. Peoples’ 
Trust Co., 173 S. E. 79 (W. Va. 1934) ; cf. Nagel v. Ghinger, 171 Atl. 65 (Md. 1934). 

62 See Doty v. Love, 55 Sup. Ct. 558, 562 (1935). 

63 See the statutes cited note 15, supra. 

64 Of course, if majority approval is in fact obtained, the argument becomes 
identical with that under the statutes making reorganizations binding upon minori- 
ties when the plan is approved by an official or a court. See p. 1419, supra. Court, 
rather than majority control was emphasized in the Doty case. 

65 See Shaw v. Railroad Co., roo U. S. 605, 611 (1879) ; Jameson v. Guaranty 
Trust Co., 20 F.(2d) 808, 815 (C. C. A. 7th, 1927) ; Kipp v. Fidelity Title & Mtge. 
eed 116 N. J. Eq. 409, 414, 174 Atl. 229, 231 (1934), aff'd, 177 Atl. 83 

. J. 1935). 

86 Compare Lowenthal, supra note 39, at 36-49, with Douglas, supra note 39, at 
568-82. While the views of Mr. Lowenthal are in conflict with those usually ex- 
pressed, it must be remembered that the dissénters, whatever be their true nature, 
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that these statutes may be used to force a plan fairer to all creditors 
upon those who represent a nominal majority. But the federal statutes,” 
their English prototypes, and the analogous provisions for compositions 
in bankruptcy,® all require at least majority assent, and the analogy of 
such cases as Allan v. Moline Plow Co.”° depends on some assent to 
majority control. On the other side stands the analogy of the power of a 
court of equity to allow a trustee to buy in mortgaged property for the 
benefit of all bondholders," but this analogy seems to extend no further 
than a deferred liquidation. However, there would be some force in an 
argument that, if a major difficulty in smaller reorganizations is to get 
a primary majority to consent to any plan, there may be greater necessity 
for a statute to compel action by a recalcitrant majority than for one 
merely binding a minority.”* If, moreover, some impairment of contracts 
is rendered legitimate, the cumulative effect of the number of creditors 
bound should not necessarily determine the power, but rather go to the 
reasonableness of administrative approval in the particular case. 





are seldom articulate. A critical reading of Mr. Cravath’s outline of reorganization 
procedure will at least raise a question as to whether the courts have given due 
regard to what actually constitutes a majority in reorganization. See CravaTH, 
supra note 1, at 153. The striking similarity of the plan in the Kipp case with 
that proposed by Mr. Cravath shows that the federal procedure is by no means 
ignored under the state statutes. See New Plan of Liquidation of Fidelity Title & 
Mtge. Guaranty Co. (April 27, 1934). 

87 See notes 4, 5, supra. 

88 See note 3, supra. 

69 30 SraT. 549 (1898), 11 U. S. C. A. § 30 (1927). Compositions have been 
characterized as “ separate ” from bankruptcy. See Im re Adler, 103 Fed. 444, 446 
(W. D. Tenn. 1900). But, in the only case in which they were attacked, such pro- 
visions in an earlier act were sustained by reliance on the federal bankruptcy power. 
In re Reiman, Fed. Cas. No. 11,675 (C.C.S. D. N. Y. 1875). Coercion of minority 
creditors makes such reliance necessary. See Cumberland Glass Co. v. DeWitt, 237 
U. S. 447, 453 (1915); cf. Miller v. National Chautauqua County Bank of James- 
town, 240 App. Div. 169, 270 N. Y. Supp. 522 (4th Dept. 1931) (National Banking 
Act). Under the bankruptcy power, impairment of contracts, forbidden the states, 
is effected by a discharge. Hoover Nat. Bank v. Moyses, 186 U. S. 181 (1901) ; 
cf. Sturges v. Crowninshield, 4 Wheat. 122 (U. S. 1819) (state discharge uncon- 
stitutional). Therefore, compositions are, at best, but slight analogy to state statutes 
binding minorities. But see Note (1934) 43 YALE L. J. 1007, r1o1o. 

70 14 F.(2d) 912 (C. C. A. 8th, 1926) ; and see cases cited note 28, supra, follow- 
ing Carson v. Long-Bell Lumber Co., 73 F.(2d) 397 (C. C. A. 8th, 1934). 

71 See cases cited note 49, supra. 

72 If the official attempts valuation and segregation under these statutes, an- 
other problem may be encountered if dissenters claim that his valuation amounts 
to confiscation. When the same charge was made against administrative valuation 
in a rate case, the Supreme Court required a trial de novo in a court on the question. 
Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920). The segrega- 
tion statutes proper would seem to avoid the difficulty, for all of them are adminis- 
tered by a court. Statutes cited note 14, supra. It is questionable whether the 
valuation here would be legislative in character, one basis of the Ben Avon Borough 
case. See Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 226 (1908) ; Lake Erie & 
W. R. R. v. Public Util. Comm., 249 U. S. 422, 424 (1919). But also, on the broader 
question of the finality of administrative action in such cases, since the present 
statutes provide no procedure of review, provision for a judicial hearing would 
probably be read into such laws. 

A further problem of delegation of powers, possible because of the broad language 
of some enactments, may arise under these statutes. See Wickersham, Delegations of 
Power to Legislate (1925) 11 VA. L. Rev. 183; Note (1935) 48 Harv. L. Rev. 798. 
Cf. Doty v. Love, 55 Sup. Ct. 558, 562 (1935). 
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ALIENS — NATURALIZATION — DETERMINATION OF CITIZENSHIP ON MoTION 
To Dismiss PETITION FOR NATURALIZATION. — The petitioner in 1933 applied 
for naturalization under a statute providing that in certain situations the 
preliminary declaration of intention might be omitted. 40 Stat. 545 (1918), 
8 U.S. C. A. §377 (1927). The petition asserted that “it is my intention 
to become a citizen of the United States and to renounce .. . all allegiance 
. . . to George V, of Great Britain . . . of whom at this time I am a sub- 
ject... .” An accompanying affidavit stated that the petitioner had honestly 
believed himself a citizen of the United States until 1933, when he was in- 
formed that his name had been removed from a list of eligible voters on the 
ground that he had become a citizen of Canada as the result of an alleged 
application for Canadian citizenship in 1913. At the hearing, counsel for the 
petitioner requested the court to determine his client’s status by denying his 
petition on the finding that he was already a citizen. From a decree dismissing 
the petition on the ground that the petitioner never wanted to have it allowed, 
the petitioner appealed. Held, that the filing of the petition gave the court 
jurisdiction to declare citizenship status. Decree vacated, and case remanded 
for further proceedings on the merits. Reynolds v. United States, 73 F.(2d) 
483 (C. C. A. ist, 1934). 

The absence of statutery method for direct determination of citizenship 
probably explains the frequent resort to naturalizaton proceedings for this 
purpose. In re Grant, 289 Fed. 814 (S. D. Cal. 1923); In re Fitzroy, 4 F.(2d) 
541 (D. Mass. 1925); Petition of Pierantoni, D. Mass. No. 156,614 (1935) 
(certificate of dismissal issued on finding already a citizen). But cf. Supreme 
Court of Judicature (Consolidation) Act, 1925, 15 & 16 Geo. V, c. 49, § 188(2) 
(any person may apply for a decree declaring his status). The declaration 
that the petitioner is already a citizen seems an adjudication of status rather 
than a dismissal for lack of jurisdiction. Petition of Zogbaum, 32 F.(2d) 911 
(D.S. D. 1929); cf. United States v. Walsh, 22 Fed. 644 (C. C. A. rst, 1884). 
Since the United States cannot be sued without its consent, a declaratory 
judgment under the federal statute seems to be unavailable. 48 Star. 955, 
28 U. S. C. A. §400 (1934); cf. BoRCHARD, DECLARATORY JUDGMENTS 
(1934) 63, 64. And while a declaration of personal status is normally res judi- 
cata against all the world, a collateral adjudication of citizenship would prob- 
ably be ineffective against the United States because of its sovereign control 
over citizenship. See von Moschzisker, Res Judicata (1929) 38 YALE L. J. 
299; cf. The Messenger, 14 F.(2d) 147 (S. D. Tex. 1926) (laches no bar to the 
United States). Where, as in the principal case, the naturalization proceeding 
requires no preliminary declaration of intention, it seems a more economical 
means of determining citizenship than by declaratory judgment, if such were 
authorized by statute, since the petition for naturalization may be granted in 
the same proceeding if the court finds the petitioner not already a citizen. 
See In re Frank Melville Reynolds, Jr.,D. Mass., March 22, 1935 (on further 
proceedings in principal case, declaration of non-citizenship made and petition 
for naturalization granted). But where the petitioner would have to comply 
with the normal naturalization requirement of declaring his intention at least 
two years prior to filing his petition, an immediate adjudication of status by 
declaratory judgment seems preferable. The inconsistent position taken by 
the present petitioner, not apparent in analogous decisions, in asking, as an 
alien, for naturalization and then seeking a declaration that he is already a 
citizen should not be affected by the jurisdictional limitation of the federal 
courts to “cases” and “controversies”. U.S. Const. Art. III, §2. The 
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Supreme Court has recognized as a “ case ” a naturalization proceeding on the 
theory that the United States is always a possible adverse party. Tutun v. 
United States, 270 U. S. 568 (1926). In the principal case the United States 
seems equally an adverse party, since it may alternately dispute both the 
request for naturalization and the contention of present citizenship. The fact 
that the petitioner actually desired a declaration of citizenship distinguishes 
the case from one where an appeal was dismissed because not genuinely ad- 
versary. Norton Deputy Comm’r v. Vesta Coal Co., 291 U. S. 641 (1934). 
Because of the unnecessary delay, uncertainty, and contradictory pleading now 
involved in determining citizenship status, an orderly statutory procedure is 
desirable. 


BANKRUPTCY — RAILROAD REORGANIZATION — POWER OF CourRT TO ENJOIN 
SALE oF Bonps PLEDGED AS COLLATERAL. — The debtor railway, alleging that 
it would be unable to pay its obligations as they fell due, filed a petition for 
reorganization under § 77 of the Bankruptcy Act. 47 Stat. 1474 (1933), 
11 U.S.C. A. § 205 (1934). The petitioner further alleged that it had pledged, 
with an unconditional power of sale, over $54,000,000 worth of mortgage bonds 
and stocks issued by it and its subsidiaries, to secure outstanding loans. It 
sought an order enjoining the pledgees from selling any of the collateral. The 
district court in effect found that, if the pledgees were allowed to exercise their 
power of sale, it would be practically impossible to consummate any effective 
plan of reorganization, and granted the injunction pending the completion of 
the plan. From an affirmance by the circuit court of appeals, the pledgees 
appealed. Held, that the injunction was within the contemplation of § 77. 
Decree affirmed. Continental Ill. Nat. Bank & Trust Co. of Chicago v. 
Chicago, R. I. & Pac. Ry., 55 Sup. Ct. 595 (1935). 

Before the enactment of § 77, the almost universal rule was that the bank- 
ruptcy court had no power to restrain the sale of pledged securities. Hiscock 
v. Varick Bank, 206 U. S. 28 (1907); In re Hudson River Nav. Corp., 57 
F.(2d) 175 (C. C. A. 2d, 1932); see 5 REMINGTON, BANKRUPTCY (3d ed. 
1923) § 2510. Contra: Inre Henry, 50 F.(2d) 453 (E. D. Pa. 1931), (1931) 
80 U. or Pa. L. REv. 123. But, since a workable plan for reorganization could 
not be formulated without this injunction, the Court here reasonably relied 
on § 2(15) of the Bankruptcy Act, providing authority to “ make such orders 
. . . aS may be necessary for the enforcement of the provisions of this 
title... .” 30 Stat. 545 (1898), 11 U.S. C. A. §11(15) (1927). But § 77 
contained no specific indication of an intention to alter the rule of prior 
decisions denying such power, and, by expressly stating that judicial pro- 
ceedings to enforce liens might be enjoined, would seem by omission to have 
prohibited restraining non-judicial sales. 47 Stat. 1474 (1933), 11 U.S.C. A. 
§ 205(1) (1934). It did provide, however, that the reorganization plan 
might “modify or alter the rights of creditors . .., secured or unse- 
cured... .” 47 STAT. 1474 (1933), 11 U. S.C. A. § 205(b) (1934). And 
in the absence of express statutory authority, at least one court recently 
upheld such an injunction. In re Henry, supra; cf. In re Purkett, Douglas 
& Co., 50 F.(2d) 435 (S. D. Cal. 1931). Extending the rule that the bank- 
ruptcy court may enjoin mortgage foreclosure proceedings begun in an- 
other court after the petition was filed, the Supreme Court has held that 
such proceedings cannot be started if the trustee objects. Jsaacs v. Hobbs 
Tie & Timber Co., 282 U. S. 734 (1931), (1931) 31 Cot. L. REV. 1036. 
This result is not regarded as violating the provisions of the Act that valid 
liens shall not be affected. 32 Stat. 800 (1903), 11 U. S. C. A. § 107(d) 
(1927). And it would seem that there should be the same power to delay 
the enforcement of pledges. One reason suggested for a distinction is that the 
rule in mortgages is required to prevent a conflict of jurisdiction between 
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the bankruptcy court and the court where the foreclosure suit is brought. 
See McGinnis, The Sale of Collateral Security By the Pledgee Thereof After 
the Intervention of the Bankruptcy of the Pledgor (1934) 9 Inp. L. J. 195, 
214; cf. Straton v. New, 283 U. S. 318, 321 (1931). But this conflict could 
as well be avoided by denying any right to interfere with such proceedings. 
Moreover, where the mortgagee had a power of sale so that there could 
be no conflict, a sale was enjoined. In re Jersey Island Packing Co., 138 Fed. 
625 (C. C. A. gth, 1905); Allebach v. Thomas, 16 F.(2d) 853 (C. C. A. 4th, 
1927). Another argument for the distinction is that, since in the case of 
a pledge the bankrupt has no possessory interest, the court acquires no 
jurisdiction over the res. See In re Jersey Island Packing Co., supra, at 628; 
Cohen v. Nixon & Wright, 236 Fed. 407, 413 (S. D. Ga. 1916). But the bank- 
rupt retains a property right in the res, and possession has been re- 
garded as immaterial. See Robinson v. Kay, 7 F.(2d) 576, 578 (C. C. A. oth, 
1925); cf. In re Smith, 3 F.(2d) 40 (S. D. Tex. 1924). Where the collateral 
consisted of the insolvent’s own mortgage bonds, one court enjoined the 
sale, arguing that any increase in the claims against the assets would interfere 
with property in custodia legis. Mississippi Valley Trust Co. v. Railway Steel 
Spring Co., 258 Fed. 346 (C. C. A. 8th, 1919); cf. (1935) 35 Cou. L. Rev. 
109, 110. Contra: Rogers Brown & Co. v. Tindel Morris Co., 271 Fed. 475 
(E. D. Pa. 1921). It has been said that a lienor’s remedy may be postponed 
so long as his substantial right is not altered. See Allebach v. Thomas, 
supra, at 855. But this view has been criticized because the right of immedi- 
ate liquidation is said to be the essence of his bargain. See In re Hudson 
River Nav. Corp., supra, at 176. If the court here has discretionary power to 
delay the sale of the bonds, however, the alternative probability of a failure 
of the reorganization would seem to dictate the injunction. Cf. (1935) 44 
Yate L. J. 677, 679. But cf. Gay v. Hudson River Electric Power Co., 184 
Fed. 689 (C. C. A. 2d, 1911). 


BANKS AND BANKING— COLLECTIONS — APPLICABILITY OF THE BANK 
CoLLEcTION CopE TO INSOLVENT NATIONAL BANKS. — The plaintiff deposited 
in the A bank for collection a check drawn on the C bank. The check was 
forwarded to the B national bank and was collected through a clearing house. 
The balance for the day resulted in a debit for the B bank. The B bank 
forwarded its draft for the collection item to the A bank; but, before it 
could be cashed, the B bank became insolvent. The plaintiff claimed that 
the Bank Collection Code §§ 2, 13, adopted in Indiana, entitled him to a 
preference in this situation. Inp. Stat. ANN. (Baldwin, 1934) §§ 8043-60. 
A decree was entered sustaining the plaintiff’s claim, and certiorari was 
granted. Held, that, assuming that the B bank remains an agent after col- 
lection but before remittance, since there had been no augmentation of its 
assets, there was no res to which a trust could attach; and that § 13, granting 
a preference inconsistent with federal law, is inapplicable to national banks. 
Decree reversed. Jennings v. United States Fidelity and Guaranty Co., 55 
Sup. Ct. 394 (1935). 

The plaintiff deposited in the A bank for collection a promissory note pay- 
able at the B national bank. The note was sent to the B bank for collec- 
tion from the maker. The maker, having an account with the B bank, paid 
the note with a check on that account. After receiving payment of the note 
but before remitting the proceeds, the B bank became insolvent. The plain- 
tiff filed a claim for preference, relying on the Bank Collection Code which 
had been adopted in New York. N. Y. NEcoTIABLE INSTRUMENTS LAW 
(1929) §§ 350-3501. A decree dismissing the claim was entered, and certiorari 
was granted. Held, that, since there had been no augmentation of the B 
bank’s assets, there was no trust res, and that the preference given by the 
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Code could not be applied to national banks. Decree affirmed. Old Com- 
pany’s Lehigh, Inc. v. Meeker, 55 Sup. Ct. 392 (1935). 

Articulate sanction has at last been given by the Supreme Court to the 
“ federal rule” that no preference may be had unless the res can be traced 
by finding an augmentation of the bank’s assets. See Townsend, Constructive 
Trusts and Bank Collections (1930) 39 YALE L. J. 980. Thus collection by 
way of receipt of a depositor’s check drawn against his account merely shifts 
liabilities, and so priority has been refused. Amheuser-Busch Brewing Ass’n 
v. Clayton, 56 Fed. 759 (C. C. A. 5th, 1893); Larabee Flour Mills v. First 
Nat. Bank, 13 F.(2d) 330 (C. C. A. 8th, 1926), cert. denied, 273 U.S. 727 
(1926). But cf. Ellerbe v. Studebaker Corp. of Am., 21 F.(2d) 993 (C.C. A. 
4th, 1927) (failure to distinguish between increase of assets and decrease of 
liabilities). And there is no augmentation when collection through a clearing 
house results in a debit to the collecting bank. Burnes Nat. Bank v. Spurway, 
28 F.(2d) 40 (S. D. Iowa, 1928). When the clearance shows a credit to 
the collecting bank, however, a draft received in payment is an augmentation 
of assets. People’s Nat. Bank v. Moore, 25 F.(2d) 599 (C. C. A. 8th, 1928); 
Early & Daniel Co. v. Pearson, 36 F.(2d) 732 (C. C. A. 5th, 1929), cert. 
denied, 281 U. S. 734 (1930). But cf. Dickson v. First Nat. Bank, 26 F.(2d) 
411 (C. C. A. 8th, 1928) (no preference when draft is used to cancel col- 
lateral liability). But the proceeds of the draft should be divided pro rata 
among all owners of collection items in the same clearance. People’s Nat. 
Bank v. Moore, 25 F.(2d) 599 (C. C. A. 8th, 1928) semble. The National 
Banking Act requires that assets of insolvent national banks be ratably dis- 
tributed to all creditors. Rev. Stat. § 5236 (1875), 12 U. S.C. A. § 194 
(1927). And this Act has been construed to forbid preferences arising out 
of insolvency or failure. Davis v. Elmira Savings Bank, 161 U.S. 275 (1896) 
(statute requiring priority in payment of deposits by savings banks); Spradlin 
v. Royal Mfg. Co., 73 F.(2d) 776 (C. C. A. 4th, 1934) (statute providing for 
lien on bank’s assets in favor of owner of collection items); cf. Texas & Pac. 
Ry. v. Pottorf,, 291 U. S. 245 (1934) (national banks have no power to 
pledge their assets to secure private deposits); see 7 MicHTE, BANKS AND 
BANKING (1932) §251. Thus, as the Bank Collection Code departs from 
recognized trust principles in declaring a preference without tracing the 
res, it is inapplicable to national banks and fails to mitigate the equitable 
federal rule as to augmentation. See Bogert, Failed Banks, Collection Items, 
and Trust Preferences (1931) 29 Micn. L. REv. 545. 


BANKS AND BANKING — COLLECTIONS — PREFERENCE UNDER THE BANK 
CoLtection CopE WHEN Drart By Payor BANK FOR COLLECTION ITEMS IS 
DisHONORED. — The A Federal Reserve bank mailed for collection to the B 
bank several checks and cashier’s checks payable by it. The B bank booked 
these items and remitted by draft dishonored because of the B bank’s ensuing 
insolvency. The A bank then debited pro tanto the forwarders’ accounts but 
asked if they wished to be included in the claim to be entered against the 
insolvent. The A bank and C, payee of a cashier’s check given to purchase 
bonds, filed separate claims for priority in the B bank’s asset; whereupon the 
B bank’s assignee in insolvency petitioned for instructions as to the claimants’ 
rights. The Bank Collection Code, adopted in New York, provided in § 11 
that in this situation the collecting bank may elect to treat such items as dis- 
honored and have recourse to prior parties but that, § 13(2), if it does not 
so elect, “‘ the assets of such drawee or payor shall be impressed with a trust 
in favor of the owner . . . , and such owner . . . shall be entitled to a pre- 
ferred claim upon such assets, irrespective of whether the fund representing 
such item . . . can be traced. ... .”. N. Y. NEcoTIABLE INSTRUMENTS LAW 
(1929) §§ 350-j, 350-1(2). Held, that charging back the items did not amount 
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to an election to treat them as dishonored and so a preference should be 
granted on the checks, but since marking the cashier’s check paid did not 
change the title to the B bank’s debt, C’s claim should not be preferred. So 
instructed. Matter of the Liquidation of the State Bank of Binghamton, 152 
Misc. 579, 274 N. Y. Supp. 41 (Sup. Ct. 1934). 

At least one other lower court case has, where the collecting bank did not 
elect to treat the item as dishonored, allowed a preference on a check which 
the drawee charged against the drawer but failed to pay due to ensuing in- 
solvency. Matter of E. C. Brewer Co., 144 Misc. 429, 259 N. Y. Supp. 40 
(Sup. Ct. 1932); cf. Matter of the Liquidation of the Farmers & Merchants 
State Bank, 175 Wash. 78, 26 P.(2d) 631 (1933). But cf. Ex parte Sanders, 
168 S. C. 323, 167 S. E. 154 (1932) (accepting unconditional credit bars pref- 
erence). But it is uncertain what acts by the collecting bank amount to an 
election to treat such items as dishonored, Returning the item with a formal 
protest is considered an election. Jones v. Board of Education, 242 App. Div. 
17, 272 N. Y. Supp. 5 (2d Dept. 1934), (1934) 12 N. Y. U. L. Q. REv. 129; 
see Townsend, The Bank Collection Code of the American Bankers’ Associa- 
tion (1934) 8 TULANE L. REv. 236, 245. But cf. George F. Malcolm, Inc. v. 
Burlington City Loan & Trust Co., 115 N. J. Eq. 227, 170 Atl. 32 (Ch. 1934) 
(item withdrawn without knowledge it was collected). But, as in the instant 
case, mere notification of a revocation of credit has been held insufficient. 
Matter of Jayne & Mason, 140 Misc. 822, 251 N. Y. Supp. 768 (Sup. Ct. 
1931). But see Townsend, supra, at 247. As to cashier’s checks, however, it 
is settled that, before presentation, they are only evidence of a debt and 
should not be preferred. Banker of M. W. of A. v. Harrison, 62 S. W.(2d) 
486 (Mo. App. 1933); see Brapy, Law or BANK CueEcks (Supp. 1933) § 10A. 
But cf. McQueen v. Randall, 353 Ill. 231, 187 N. E. 286 (1933), (1934) 32 
Micu. L. REv. 996 (certified checks). But the Code would seem to cover this 
situation so that the owner of a cancelled cashier’s check would get a prefer- 
ence, especially if there was enough cash in the bank to pay it on presentation. 
State ex rel. Sorensen v. Farmers State Bank of Wood River, 125 Neb. 427, 


250 N. W. 557 (1933). 


CONSTITUTIONAL LAw — DvE Process or LAW: JURISDICTION OF CouRTS — 
SERVICE ON AGENT OF NONRESIDENT DoING BUSINESS WITHIN THE STATE. 
— The defendant, an individual residing in New York, sold securities in Iowa 
through a branch office. The plaintiff brought an action seeking a personal 
judgment against the defendant to recover money paid for securities sold by 
the branch office agent. The agent in charge of the office was served with 
process under a statute which provided that “ When a corporation, company, 
or individual has for the transaction of any business, an office or agency in 
any county other than that in which the principal resides, service may be 
made on any agent or clerk employed in such office or agency in all actions 
growing out of or connected with the business of that office or agency.” Iowa 
Cope (1931) § 11079. Iowa statutes regulated the sale of securities within 
the state both by residents and nonresidents. Iowa Cope (1931) § 8581. The 
defendant, appearing specially to challenge the jurisdiction of the court, 
claimed that he had never been within the state and that his agent had no au- 
thority to accept vicarious service of process. From a judgment of the Iowa 
Supreme Court affirming a judgment of the trial court which overruled the 
plea to the jurisdiction, the defendant appealed. Held, that the court had 
personal jurisdiction over the defendant. Judgment ariirmed. Henry L. 
Doherty & Co. v. Goodman, 55 Sup. Ct. 553 (1935). 

The uncertain limits of the proposition that the police power of the state 
to regulate dangerous acts embraces the power to require submission by the 
actor to its jurisdiction are extended by this decision to include activities en- 
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dangering economic interests of the public. Hess v. Pawloski, 274 U.S. 352 
(1927), (1927) 41 Harv. L. REv. 94; cf. Kane v. New Jersey, 242 U.S. 160 
(1916). But cf. Wuchter v. Pizzutti, 276 U. S. 13 (1928). And two state 
courts have held in accord with the principal decision that the power of the 
state to regulate the sale of securities within its boundaries is sufficient to 
require nonresident individuals to submit to substituted service. Davidson v. 
Henry L. Doherty & Co., 214 Iowa 739, 241 N. W. 700 (1932), (1932) 46 
Harv. L. REv. 153; Stoner v. Lee Higginson & Co., 175 Atl. 527 (Pa. 1934). 
The same principle might well apply wherever the state has extensive power 
to regulate a business. Cf., e.g., LaTourette v. McMaster, 248 U. S. 465 
(1919) (insurance agents); Calhoun v. Massie, 253 U. S. 170 (1920) (state 
regulation of attorneys’ fees); Nebbia v. New York, 291 U. S. 502 (1934) 
(milk business). Although the Court limited its decision to the facts, it 
might easily adopt the view urged by several writers that a state may require 
a nonresident individual to submit to reasonable provisions for substituted 
service to secure personal jurisdiction as a condition of voluntarily doing 
business within the state. See Scott, Jurisdiction Over Nonresidents Doing 
Business Within a State (1919) 32 Harv. L. Rev. 871, 888-89; Daum, The 
Transaction of Business Within a State as a Foundation for Jurisdiction 
(1934) 19 Iowa L. REv. 421, 431. The doctrine of Flexner v. Farson, 248 
U. S. 289 (1919), would not preclude this result, since the Court in the instant 
decision distinguished that case on the ground that there the person served 
was not an agent at the time of service, thus recognizing that its ratio deci- 
dendi was dictum. Moreover, the theory of Flexner v. Farson that the power 
of a state to exclude from doing business within the state is the basis of re- 
quirements of substituted service is difficult to reconcile with the holding that 
even though a state may not exclude a corporation engaged exclusively in 
interstate commerce, service of process upon one of its agents confers personal 
jurisdiction. International Harvester Co. v. Kentucky, 234 U.S. 579 (1914). 


CONSTITUTIONAL LAw— EQuaL PROTECTION OF THE LAWS — GRADUATED 
SALEs TAx AS AN ARBITRARY CLASSIFICATION. — Four suits were brought in 
the district court to enjoin Kentucky officers from enforcing a tax statute 
requiring all retail merchants to pay an annual license tax measured by gross 
sales, with an increase in the tax rate graduated according to volume. The 
tax imposed upon the first $400,000 of annual sales was 1/2o0th of one per 
cent. The rate increased on each additional $100,000 between $400,000 and 
$1,000,000, inclusive, being 17/2oths of one per cent in the last bracket. 
Ky. Star. (Carroll, Supp. 1933) §§ 4202a-1-12. From judgments sustaining 
the act and dismissing the bills, the plaintiffs appealed. Held, that classifica- 
tion according to gross sales is arbitrary and violates the equal protection 
clause of the Fourteenth Amendment. Judgments reversed. Cardozo, 
Brandeis, and Stone, JJ., dissented. Stewart Dry Goods Co. v. Lewis, 55 Sup. 
Ct. 525 (1935). 

The invalidation of this tax seems to ignore the economic actualities under- 
lying it. See Farber, State Taxation of Chain Stores (1934) 12 Tax Mac. 
10. Wide discretion is usually allowed in classification which must merely 
be reasonable in view of the nature of the legislation and the factual differ- 
ences between the subjects. Quong Wing v. Kirkendall, 223 U.S. 59 (1912); 
cf. Quaker City Cab Co. v. Pennsylvania, 277 U. S. 389 (1928); see Devel- 
opments in the Law: Taxation — 1933 (1934) 47 Harv. L. REv. 1209, 1226. 
It is usually stated that the Court will not inquire into the merit of the classi- 
fication if any state of facts reasonably can be conceived that would support 
it. See Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 78 (1911); 
Rast v. Van Deman & Lewis Co., 240 U. S. 342, 357 (1916); cf. Salomon v. 
State Tax Comm. of N. Y., 278 U.S. 484, 491 (1929). Furthermore, a state 
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may tax not only to secure revenue but to further economic or social policies. 
Hammond Packing Co. v. Montana, 233 U. S. 331 (1914) (oleomargarine). 
Thus chain stores are a legitimate object of discriminatory taxation. State 
Board of Tax Comm'rs v. Jackson, 283 U.S. 527 (1931), (1931) 44 Harv. L. 
Rev. 1295; Fox v. Standard Oil Co. of N. J., 294 U. S. 87 (1935). But cf. 
Liggett Co. v. Lee, 288 U. S. 517 (1933). This Kentucky Act was designed 
to obviate such discrimination and to readjust the hitherto unequal ad valorem 
tax burden per dollar of sales as between large and small merchants. Moore v. 
State Board of Charities & Corrections, 239 Ky. 729, 40 S. W.(2d) 349 
(1931); see Legis. (1931) 31 Cov. L. Rev. 145. The bite of the dis- 
crimination was apparently in the upper brackets and would have affected 
only large-scale single businesses and chain stores. See Martin and Tolman, 
Recent State Gross Sales Tax Legislation (1934) 12 Tax Mac. 15. And, as 
many of the reasons supporting multiple store taxation apply in general to 
department stores, classification specifically aimed at them would seem to be 
valid. Cf. State Board of Tax Comm’rs v. Jackson, 283 U.S. 527 (1931) (ex- 
pert merchandising, cash discounts, rapid turnover, choice location). Yet the 
majority condemned this tax because it ignored methods of conducting busi- 
ness and form of organization. Classification according to size, when it has 
some relation to the character of a business, has been considered reasonable. 
Citizens’ Telephone Co. v. Fuller, 229 U.S. 322 (1913); Pacific Am. Fisheries 
v. Alaska, 269 U. S. 269 (1925). And an occupation tax, graduated according 
to gross sales but with flat rates at the different levels, has previously been 
sustained. Clark v. Titusville, 184 U. S. 329 (1902); cf. Metropolis Theatre 
Co. v. Chicago, 228 U. S. 61 (1913). Furthermore the district court, finding 
that increased volume of sales ordinarily results in increased profits, held the 
classification reasonable as based on capacity to pay. Stewart Dry Goods Co. 
v. Lewis, 7 F. Supp. 438 (W. D. Ky. 1933). And, as Mr. Justice Cardozo 
pointed out in the dissenting opinion, since increase of gross sales at least 
enhances opportunity for profit, it would hardly seem that this tax was arbi- 
trary in its operation. 


CONSTITUTIONAL LAW—LEGISLATIVE PowERS: BANKRUPTCY — PUBLIC 
DestTor RELIEF AS INVASION OF STATE SOVEREIGNTY.— An irrigation dis- 
trict filed a petition for readjustment of its outstanding bonds under §§ 78-80 
of the Bankruptcy Act. 48 Strat. 798-803, 11 U.S. C. A. §§ 301-03 (1934). 
The state’s consent to this action was apparently not procured. At the 
hearing more than 5 per cent of the holders of the petitioner’s outstanding 
bonds filed an intervention and contest and a motion to dismiss. Held, that 
Congress may not confer jurisdiction to readjust bonds issued by a sovereign 
state or its agency, payable out of funds raised by taxation, except by the 
state’s permission, and alternatively that since the petition failed to allege 
diligence in collecting the tax levied to pay the bonds, the Bankruptcy Act, 
even if constitutional, is not applicable. Petition dismissed for want of 
jurisdiction. In re Cameron County Water Improvement Dist., No. 1, 9 F. 
Supp. 103 (S. D. Tex. 1934). 

Although bankruptcy is not a static concept, it has been argued that this 
Act, by bringing relief to a debtor with no estate available for creditors, is 
an unwarranted extension of the definition of bankruptcy. See GLENN, 
LIQUIDATION (1934) § 419; Legis. (1934) 21 VA. L. REv. 101; cf. Hanover 
Nat. Bank v. Moyses, 186 U. S. 181 (1902). A municipal corporation’s 
property used for governmental purposes cannot be subjected to its debts, nor 
can the private property of its citizens ordinarily be reached except by taxa- 
tion. Rees v. City of Watertown, 19 Wall. 107 (U.S. 1873); Meriwether v. 
Garrett, 102 U. S. 472 (1880). But cf. Legis. (1933) 46 Hary. L. Rev. 1317. 
1318 (levy directly on private property in New England states). And even 
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though mandamus will issue to compel collection of municipal taxes, the 
federal courts will not appoint a receiver to accomplish this purpose. Heine 
v. The Levee Commissioners, 19 Wall. 655 (U. S. 1873); Thompson v. Allen 
County, 115 U.S. 550 (1885); cf. United States v. County of Macon, 99 U. S. 
582 (1878); see Briggs, Shall Bankruptcy Jurisdiction be Extended to Include 
Municipalities and Other Taxable Subdivisions? (1933) 19 A. B. A. J. 637. 
Recent decisions, however, indicate that the distribution of assets is not the 
only purpose of bankruptcy. In re Bradford, 7 F. Supp. 665 (D. Md. 1934); 
In re Radford, 8 F. Supp. 489 (W. D. Ky. 1934); (1934) 48 Harv. L. Rev. 
332. And insolvency is not always a prerequisite of bankruptcy jurisdiction. 
In re Foster Paint & Varnish Co., 210 Fed. 652 (E. D. Pa. 1914). And 
although composition agreements are properly included in the subject of bank- 
ruptcies, it might be argued that this Act is bad because here there is no alterna- 
tive possibility of liquidation. But cf. In re Chicago, R, I. & P. Ry., 72 F.(2d) 
443 (C.C. A. 7th, 1934), aff'd sub nom. Continental Ill. Nat. Bank & Trust Co. 
of Chicago v. Chicago, R. 1. & Pac. Ry., 55 Sup. Ct. 595 (1935) (sustaining 
§ 77). Practically, therefore, unless bankruptcy presupposes a debtor whose 
property is, by legal process, at the disposal of his creditors, municipalities 
would seem to be proper subjects of bankruptcy. Cf. In re Landquist, 70 F. 
(2d) 929 (C. C. A. 7th, 1934); see Note (1934) 43 Yaue L. J. 924, 973; 
CortreR, BANKRUPTCY (Supp. 1935) 826-27. But see GLENN, LIQUIDATION 
§ 419. Even if they are, the fact that the debtor is a subdivision of a state 
may be fatal. See Report of the Standing Committee on Commercial Law 
and Bankruptcy (1933) 58 A. B. A. REP. 348, 353; cf. Wood, Constitution- 
ality of the Sumners Municipal Relief Bill, H. R. 5950 (1933) 10 ‘A. B. 
Rev. 175. However, the Act purports not to interfere with the political 
powers of the taxing district. § 80(c)(11)(a). No petition may be filed if 
an agency of the state has been appointed to supervise the subdivision’s fiscal 
matters. §80(k). And the Act does not “limit the power of any state ... 
to require the approval by any governmental agency . . . [to] the filing of 
any petition... .” §80(k). In the absence of such consent, however, it 
would seem that federal supervision of municipal debts is an interference 
with the instrumentalities employed by the state to carry on its governmental 
functions. See Seasongood, Municipal Administration and Bankruptcy (1935) 
9 J. Nat. Ass’N Rer. BANK. 84; Dunstan, Federal Legislation to Help De- 
faulting Municipalities (1934) 8 id. 73; cf. The Collector v. Day, 11 Wall. 
113 (U. S. 1870); Indian Motorcycle Co. v. United States, 283 U. S. 570 


(1931). 


CONSTITUTIONAL LAW— PERSONAL RIGHTS: POLITICAL— POWER OF 
PouiticAL Party To Exc.tupeE Necroes.— The Texas Democratic conven- 
tion passed a resolution that “ all white citizens . . . qualified to vote... 
shall be eligible to membership in the Democratic party. . . .” Acting pur- 
suant to the party resolution, the defendant, the county clerk in charge of 
primary ballots, denied a ballot to the plaintiff, a negro. In the plaintiff’s suit 
in a justice’s court for damages for interfering with his rights under the Four- 
teenth and Fifteenth Amendments, the defendant demurred, contending that 
the complaint stated no cause of action. A non-appealable judgment was 
entered for the defendant, and the Supreme Court granted certiorari. Held, 
that since the party was a voluntary organization under Texas law, it had the 
right to determine its own membership. Judgment affirmed. Grovey v. Town- 
send, 55 Sup. Ct. 622 (1935). 

This first Supreme Court case to decide that political parties perform a 
purely private function might have been anticipated from the undisguised 
suggestion in an earlier decision. See Nixon v. Condon, 286 U.S. 73, 83, 84, 88 
(1932); cf. Robinson v. Holman, 181 Ark. 428, 26 S. W.(2d) 66 (1930), cert. 
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denied, 282 U. S. 804 (1930) (certiorari refused in case with similar facts) ; 
Note (1932) 41 Yate L. J. 1212. Neither the Fourteenth nor the Fifteenth 
Amendment confers the right of suffrage. Minor v. Happersett, 21 Wall. 162 
(U. S. 1874); see United States v. Reese, 92 U. S. 214, 217 (1875). Nor does 
either prohibit discrimination by individuals or voluntary associations. Civil 
Rights Cases, 109 U. S. 3 (1883); James v. Bowman, 190 U. S. 127 (1903). 
The court here relied on a Texas decision that the Democratic party was a 
voluntary organization and so might exclude negroes. Bell v. Hill, 74 S. W. 
(2d) 113 (Tex. 1934); cf. Waples v. Marrast, 108 Tex. 5, 184 S. W. 180 
(1916). But prior Texas decisions, which have been expressly approved, did 
not allow a party to determine its membership when statutes. provided other- 
wise. Love v. Wilcox, 119 Tex. 256, 28 S. W.(2d) 515 (1930); Briscoe v. 
Boyle, 286 S. W. 275 (Tex. Civ. App. 1926). And statutory regulation has 
so hedged in political parties and primaries that they virtually perform a 
public function. Tex. ANN. Crv. Srat. (Vernon, 1925) arts. 3100-53, 3167; 
Notes (1933) 46 Harv. L. Rev. 812, (1933) 21 Cauir. L. REv. 240. 

the Amendments have been held to prohibit discriminatory action exercised 
in pursuance of any authority conferred by the state, even though in excess 
or violation of such authority. Home Tel. & Tel. Co. v. Los Angeles, 227 
U. S. 278 (1913); Norris v. Alabama, 55 Sup. Ct. 579 (1935). Furthermore, 
it seems that judicial notice should have been taken of the fact that this was 
a congressional primary and that Texas Democratic primaries are tantamount 
to an election. See Phillips, C. J., dissenting, in Koy v. Schneider, 110 Tex. 
369, 391, 218 S. W. 479, 487 (1920); Note (1933) 46 Harv. L. Rev. 812, 815, 
n.16; cf. White, C. J., and Pitney, J., in Newberry v. United States, 256 U.S. 
232, 267, 285, 286 (1921). And the right to vote in congressional elections 
may not arbitrarily be impaired. Swafford v. Templeton, 185 U. S. 487 
(1902); cf. Ex parte Yarbrough, 110 U.S. 651 (1884). Therefore, the Court 
might well have refused to apply the local test where a federal election was 
involved. Cf. Seabury v. Green, 55 Sup. Ct. 373 (1935). Moreover, since 
it seems that the officers conducting the primaries were performing a govern- 
mental function, the court apparently was reluctant to extend the Fifteenth 
Amendment beyond the limitation already placed on the “ election ” clause. 
Newberry v. United States, 256 U. S. 232. But see Evans, Primary Elections 
and the Constitution (1934) 32 Micu. L. REV. 451, 476-77. 


INTERSTATE COMMERCE— BURDENS IMPOSED BY STATES — APPLICATION 
oF “ ORIGINAL PACKAGE” DOocTRINE TO INTERSTATE ASPECT OF NEW YORK 
Mitk Controt Law.— The complainant bought milk in Vermont, had it 
shipped to New York in cans, and sold part in bottles filled from the cans, 
the remainder in the original containers. Because he refused to pay the Ver- 
mont producers the minimum price, less a transportation differential, set for 
New York producers by the New York Milk Control Board, the Commis- 
sioner of Agriculture and Markets, acting under a New York statute and an 
order of the Milk Board interpreting it, refused to license the complainant’s 
business. N. Y. FARMS AND Markets Law (Supp. 1934) § 258-m(4); ORDER 
or New York MiLk Contror Boarp, July 1, 1933. On the complainant’s 
bill for an injunction to restrain the enforcement of the act, alleging its un- 
constitutionality under the commerce clause, a district court granted a decree 
in his favor as to the milk sold in the original packages, but denied relief as 
to sales in bottles. Both parties appealed. Held, that the injunction was 
properly granted as to the sales in the original packages, and that the act as 
interpreted to apply to sales in broken packages was unconstitutional as a 
direct burden on interstate commerce. Decree granting injunction affirmed, 
decree denying injunction reversed. G. A. F. Seelig, Inc. v. Baldwin, 55 Sup. 


Ct. 497 (1935). 
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The court’s refusal to apply the “ original package ” doctrine in determining 
the sphere of permissible exercise of a state’s police power within the com- 
merce clause denies the strong implications of past decisions. Leisy v. 
Hardin, 135 U. S. 100 (1890); Schollenberger v. Pennsylvania, 171 U. S. 1 
(1898); East Ohio Gas Co. v. Tax Comm., 283 U. S. 465, 471 (1931). But 
cf. Hygrade Provision Co. v. Sherman, 266 U.S. 497 (1925). Clearly, how- 
ever, where special circumstances are present the rule will not be invoked to 
preclude state control over goods in the original packages. Savage v. Jones, 
225 U.S. sor (1912) (fraudulent sales); Austin v. Tennessee, 179 U. S. 343 
(1900) (attempt to evade state law); Mutual Film Corp. v. Industrial Comm. 
of Ohio, 236 U. S. 230 (1915) (impracticality of application). And its en- 
tire rejection has been persuasively urged. See Cooke, THE COMMERCE 
CLAUSE OF THE FEDERAL CONSTITUTION (1908) § 17; Foster, What is Left of 
the Original Package Doctrine (1916) 1 So. L. Q. 303, 306. The doctrine 
may, however, furnish a convenient line of demarcation when freedom of in- 
terstate commerce conflicts with the interest of the state in protecting health 
or morals. Leisy v. Hardin, 135 U.S. 100. But it seems inapplicable where 
the state attempts the economic assistance of resident producers at the ex- 
pense of extrastate competition — the evil against which the commerce clause 
was apparently designed to guard. See THe FepErauist (Lodge ed. 1888) 
258, 262; 1 Story, COMMENTARIES ON THE CONSTITUTION (sth ed. 1905) 
§ 259. The practical importance of the instant decision is that the states must 
look to the Federal Government for complete solution of the problems of an 
industry extending over several states, though they may regulate its intra- 
state operations. Hegeman Farms Corp. v. Baldwin, 293 U. S. 163 (1934), 
(1934) 48 Harv. L. Rev. 331. Indeed, state action in this field seems neces- 
sary in view of federal decisions denying the application of the licensing pro- 
visions of the Agricultural Adjustment Act to intrastate milk transactions. 
United States v. Greenwood Dairy Farms, 8 F. Supp. 398 (S. D. Ind. 1934); 
United States v. Neuendorf, 8 F. Supp. 403 (S. D. Iowa, 1934). Conversely, 
if the power of Congress to regulate interstate commerce complements the 
limitations of state interference with it, the instant decision implies the con- 
stitutionality of federal price regulation of aspects of the milk industry in- 
volving more than one state. See Stern, That Commerce which Concerns 
More States than One (1934) 47 Harv. L. REv. 1335, 1348-49, 1358; cf. 
Powell, The Scope of the Commerce Power, in Essays ON THE LAW AND PRAC- 
TICE OF GOVERNMENTAL ADMINISTRATION (1935) 187 passim. Moreover, 
federal legislation sanctioning state imposition of conditions on the importation 
of milk under circumstances like the present might be upheld. See Note 
(1935) 21 VA. L. REV. 433, 442; cf. In re Rahrer, 140 U.S. 545 (1891). And 
an interstate compact has been suggested as a possible solution of analogous 
problems. See Frankfurter and Landis, The Compact Clause of the Consti- 
tution (1925) 34 YALE L. J. 685, 718. 


Lrmi1TaTION oF AcTIONS— ACCRUAL OF ACTION— AGREEMENT TO RE- 
PURCHASE Stock.— The defendant offered to sell stock bearing 7 per cent 
interest to its employees. It suggested payment by installments, and promised 
to give 6 per cent interest thereon until the full price was paid, when the stock 
would be delivered. The offer further provided: “Should any of our em- 
ployees find it necessary to sell this stock, it will be bought back” at par. 
The plaintiff accepted in May, 1926, and paid the last installment on March 
30, 1927. During January, 1933, he demanded repurchase and was refused. 
The statutory period for contract actions was six years. WasH. Rev. Stat. 
Ann. (Remington, 1932) §157. On March 20, 1933, suit to compel repur- 
chase was begun. The lower court, concluding that the statute operated from 
the date of the last installment, gave judgment for the plaintiff, and the de- 
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fendant appealed. Held, that, although demand was necessary before the 
action could be maintained, the six-year period ran from the day of the con- 
tract, and the claim was barred. Judgment reversed. Harris v. Puget Sound 
Bridge & Dredging Co., 38 P.(2d) 354 (Wash. 1934). 

Ordinarily, if a cause of action does not accrue on a non-negotiable con- 
tract until demand is made, the statute is tolled until such demand. Johnston 
v. Keefer, 48 Idaho 42, 280 Pac. 324 (1929); Lydig v. Braman, 177 Mass. 
212, 58 N. E. 696 (1900). A fortiori, this rule should apply when, as here, 
a delay before demand was contemplated by the parties. Vickrey v. Maier, 
164 Cal. 384, 129 Pac. 273 (1912); Cochran v. Cochran, 133 Wash. 415, 233 
Pac. 918 (1925); see Woop, Limitations (4th ed. 1916) §118. But since 
the policy of the statute is against empowering a party to toll it by his own 
delay, demand has been held immaterial, so that the statute begins to run at 
the time of the contract, before the right to sue exists. Brooks v. Trustee Co., 
76 Wash. 589, 136 Pac. 1152 (1913); Winchester & Lexington Turnpike Co. 
v. Wickliffe’s Adm’r, 100 Ky. 531, 38 S. W. 866 (1897); cf. Winne v. Queens 
Land & Title Co., 166 App. Div. 314, 149 N. Y. Supp. 664 (2d Dept. 1914) 
(by statute, limitation begins when there is the right to make demand). But 
cf. Oaks v. Taylor, 30 App. Div. 177, 51 N. Y. Supp. 775 (3d Dept. 1898). 
It would seem a better view that the policy of the statute requires only that 
the demand be made within a reasonable time, and the period of limitations 
shall then start. Vickrey v. Maier, supra; Quigley v. Macqueen & Co., 321 
Ill. 124, 151 N. E. 487 (1926); see 3 Witiiston, ConTRACTs (1920) § 2041; 
Note (1927) 76 U. of Pa. L. Rev. 87. How long a time is reasonable should 
be decided from the nature and terms of the contract. Kaplan v. Reid Bros., 
104 Cal. App. 268, 285 Pac. 868 (1930); Andrews v. Andrews, 170 Minn. 175, 
212 N. W. 408 (1927). Many courts, however, consider that by analogy, the 
period of the statute is a reasonable time for the demand. See Note (1911) 
32 L. R.A. (N. s.) 486. And some of them hold that unless demand is made 
within the statutory period, the action is totally barred. Sheaf v. Dodge, 
161 Ind. 270, 68 N. E. 292 (1903); cf. Kelley v. Thomas G. Plant Corp., 274 
Mass. 102, 174 N. E. 224 (1931); Temirecof' v. American Express Co., 
172 Wash. 409, 20 P.(2d) 23 (1933). Other courts, fixing the maximum time 
for demand either by the statute or, more sensibly, by the terms of the con- 
tract, distinguish between the period for demand and the running of the 
statute on the cause of action, and presume a demand at the last reasonable 
moment. Johnston v. Keefer, supra; see Smith v. Smith’s Estate, 91 Mich. 
7, 11, 51 N. W. 694, 695 (1892). Regardless of the court’s attitude towards 
demand, it apparently overlooked the contract provision that resale be 
“necessary ”, a contingency beyond either party’s control. Until this re- 
quirement was satisfied, the statute should not run. Ingalls v. Angell, 76 
Wash. 692, 137 Pac. 309 (1913); see Woop, Lrmrrations § 119; cf. Patmor 
v. Rombauer, 46 Kan. 409, 26 Pac. 691 (1891). Further, it might be urged 
that the promise to pay 6 per cent interest on installments of the purchase 
price indicates that title to the stock, which paid a higher rate, was not in- 
tended to pass until full payment. Cf. 1 WILtiston, Sates (2d ed. 1924) 
§§ 261, 264. If title remained in the defendant until then, the decision in 
effect holds that, for the purpose of the Statute of Limitations, repurchase is 
possible before sale. 


Quasi-CoNTRACTS — RECOVERY OF ILLEGALLY COLLECTED Sates Tax 
ASSESSED ON PROCEEDS oF GAMBLING GAME.— The plaintiff conducted a 
game of “tango” in which the winners received merchandise but had an 
option to exchange the articles for money. Regarding this as a sale, the de- 
fendant assessed the regular sales tax, and the plaintiff paid under protest. 
Claiming that it was not a sale, the plaintiff sued in assumpsit to recover the 
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amount paid. He alleged in his complaint the details of the game and, further, 
that 99 per cent of the winners availed themselves of the option. The de- 
fendant demurred on the ground that the complaint stated no cause of action 
in that it appeared uncertain whether the transaction on which the plaintiff 
relied was illegal. The court sustained the demurrer and the plaintiff refused 
to amend. From a judgment for the defendant the plaintiff appealed. Held, 
that the demurrer was properly sustained since illegality in the transaction 
assessed would bar recovery. Judgment affirmed. Schur v. Johnson, 38 
P.(2d) 844 (Cal. App. 1934). 

Apparently only one other decision, which has been severely criticized, has 
denied recovery because of a prior or collateral illegality. Coules v. Pharris, 
212 Wis. 558, 250 N. W. 404 (1933), (1934) 47 Harv. L. REv. 520, (1934) 
33 Micu. L. Rev. 292 (illegally present alien denied right to sue). Contra: 
Janusis v. Long, 284 Mass. 403, 188 N. E. 228 (1933); Rodney v. Inter- 
borough Rapid Transit Co., 149 Misc. 271, 267 N. Y. Supp. 86 (Sup. Ct. 
1932). It seems clear that the claim for money had and received was based 
upon a transaction separate from the game of tango. As one court has 
said in a similar suit for the recovery of illegally collected taxes, the plaintiff 
was not seeking to profit from a wrong which was already past and com- 
plete but rather to retrieve the loss from a present wrong of the defendant. 
Board of County Com’rs v. Lane, 76 Kan. 12, 90 Pac. tog2 (1907). And 
the same result has generally been reached in actions to recover money paid 
by mistake under illegal contracts where the illegal transaction itself was 
already closed. Smith v. Booty, 49 Tex. Civ. App. 628, 109 S. W. 979 
(1908) ; cf. 3 Wrttiston, Contracts (1920) § 1752. In fact, there is a mani- 
fest tendency on the part of some courts to allow the recovery of money 
obtained in the very criminal transaction by which it came into the defend- 
ant’s hands. United States v. Thomas, 7 F. Supp. 411 (S. D. Fla. 1934) 
(recovery of bribe permitted), (1934) 20 Corn. L. Q. 136; Spitzer v. City 
of Oakland, 32 Cal. App. 748, 163 Pac. 1044 (1917); cf. United States v. 
Connoughton, 39 F.(2d) 237 (E. D. N. Y. 1930). But cf. Clark v. United 
States, 102 U. S. 322 (1880); United States v. Galbreath, 8 F.(2d) 360 
(N. D. Cal. 1925). Moreover, the equitable doctrine of clean hands has 
never been extended to collateral, unrelated illegality. Baker v. McCarl, 
24 F.(2d) 897 (App. D. C. 1928); Dr. Gross Lab., Inc. v. McCoy’s Lab., Inc., 
8 F. Supp. 391 (D. Del. 1934); People’s Trans. Co. v. Louisville Ry., 220 
Ky. 728, 295 S. W. 1055 (1927); cf. American Ass’n v. Innis, 109 Ky. 595, 
60 S. W. 388 (1901); Vaskill v. Thibault, 273 Mass. 266, 173 N. E. 504 
(1930). Constructive trusts have been repeatedly imposed in cases where 
the source of the complainant’s right to the property was tainted with 
illegality. Stiefvater v. Stiefvater, 246 Ky. 646, 53 S. W.(2d) 926 (1932); 
Cochran Timber Co. v. Fisher, 190 Mich. 478, 157 N. W. 282 (1916); 
Abslag v. Bock, 139 Wash. 198, 246 Pac. 300 (1926). The fact that in 
cases of agency and partnership the illegal nature of the transaction is no 
bar to relief indicates that other concerns may be paramount to mere 
illegality. Brooks v. Martin, 2 Wall. 70 (U. S. 1863); Sharp v. Taylor, 2 
Phill. 801 (Ch. 1849); see 1 Mecnem, Acency (2d ed. 1914) § 1332; cf. 
Lurie v. Pinanski, 215 Mass. 229, 102 N. E. 629 (1913). But cf. The High- 
waymen’s Case, reported in Note (1893) 9 L. Q. Rev. 197. Some courts 
have gone so far as to deny a defense of illegality unless the plaintiff has 
been tried and convicted for the offense. Olsness v. Home Ins. Co., 14 
F.(2d) 907 (C. C. A. 8th, 1926); United States v. Thomas, supra; City of 
Dallas v. Cluck, 234 S. W. 582 (Tex. Civ. App. 1921). This test is not 
persuasive in view of the general freedom with which courts pass upon 
illegality. See 3 Witttston, Contracts § 1752. But where, as in the present 
case, the plaintiff is, for lack of an injunction statute, helpless at the outset 
against the imposition of illegal taxes, recovery should be allowed. 
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RECEIVERS — ALLOWANCE AND PAYMENT OF CLAIMS— PRIORITY OVER 
LIENS OF CLAIMS FOR PERSONAL INJURIES SUSTAINED DURING RECEIVER- 
sHip.—A creditor of an insolvent corporation which had ceased to do busi- 
ness secured the appointment of receivers in a suit in which the mortgagee 
of the insolvent’s property was not joined. The receivers, not resuming the 
business, contracted to sell the debtor’s building, but remained in control of 
it. Petition, p. 1. While the petitioners were removing from the building 
chattels purchased by their employer, they were injured by the falling of 
an elevator. Although the insolvent’s assets were insufficient to pay the 
mortgage, the petitioners contended that this tort claim should be preferred 
as an expense of administration, and filed a petition for leave to sue the 
receivers at law. Held, that the petitioners should not have priority over 
the mortgagee, and therefore that the assets should not be diminished by the 
cost of a useless suit. Petition denied. Supreme Fuel Sales Co. v. Peerless 
Plush Mfg. Co., 117 N. J. Eq. 259, 175 Atl. 358 (Ch. 1934). 

This result, allowing immunized maintenance of dangerous property, seems 
especially unfortunate here, since a receiver can apparently make only such 
repairs as are necessary to preserve the property. Hooper v. Winston, 24 Ill. 
353 (1860); Attorney General v. Vigor, 11 Ves. 563 (Ch. 1805); cf. Ameri- 
can Savings Bank Co. v. Union Trust Co., 124 Ohio St. 126, 177 N. E. 199 
(1931). Yet it follows a fortiori from previous decisions refusing damages, 
regardless of priority, to tenants injured during mortgage-foreclosure re- 
ceiverships, although the receiver knew the premises were defective. Alta 
Holding Co., Inc. v. Ninson Realty Corp., 241 App. Div..166, 271 N. Y. Supp. 
556 (1st Dept. 1934), (1934) 12 N. Y. U. L. Q. Rev. 151; see 3 Jones, 
Mortcaces (8th ed. 1928) § 1951. But cf. City Real Estate Co. v. Realty 
Const. Corp., 240 App. Div. 1000, 268 N. Y. Supp. 953 (2d Dept. 1933). 
And even in railroad receiverships where damages and priority are allowed 
out of income earned, whether preferential payment may be had from the 
corpus is doubtful. Compare St. Louis S. W. Ry. v. Holbrook, 73 Fed. 112 
(C. C. A. 5th, 1896) (claims do have priority in the corpus), with Hand v. 
Savannah & C. R. R., 17 S. C. 219 (1881) (priority in corpus denied). How- 
ever, where the security holder himself sought the receivership, one court 
reached a conclusion contrary to the instant case, holding that he thus im- 
pliedly assented to the preference of injury claims as administration ex- 
penses. Brown v. Winterbottom, 98 Ohio St. 127, 120 N. E. 292 (1918). 
Although this approach is evidently fictional, the result would seem more just, 
especially where the receivership is being conducted for the mortgagee’s 
benefit. When the latter petitions for the receivership, clearly it is for his 
advantage; and it may also be if, as here, he stands aloof but the administra- 
tion is continued though the proceeds will be insufficient fully to pay him 
alone. And since one purpose of a receivership is to delay satisfaction of the 
mortgage to profit the mortgagee, he can be considered the beneficial owner 
and should be subjected to the burdens of the vicarious administration. But 
his liability would be limited to a pro tanto displacement of his lien since, 
under the American view, a suit against a receiver is of an im rem nature. 
See Atlantic Trust Co. v. Chapman, 208 U. S. 360, 375 (1908); 1 CLARK, 
Recetvers (2d ed. 1929) §§ 391, 392; cf. Farmers’ Loan & Trust Co. v. 
Central R. R. of Iowa, 7 Fed. 537, 539 (C. C. D. Iowa 1880). 


TAXATION — FEDERAL TAX LIEN ON INCOME FROM SPENDTHRIFT TRUST. — 
Judgment creditors of the petitioner, the beneficiary of a spendthrift trust, 
had a receiver appointed to give effect to their statutory right to reach 10% 
of the income. N. Y.C. P. A. (1920) § 684. Having a claim for unpaid in- 
come taxes and penalties, the Federal Government filed a lien against all 
of the petitioner’s property pursuant to a statute which provides that “ the 
amount [of unpaid taxes] shall be a lien in favor of the United States upon 
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all property, and rights to property,” belonging to the taxpayer. 45 STAT. 
875, 26 U. S. C. A. § 115 (1928). The petitioner made an application to 
compel the trustee to pay him all but 10% of the trust income. Held, that 
the provision for a tax lien did not extend to the income from the trust. 
Application granted. In re Rosenberg’s Estate, 153 Misc. 46, 274 N. Y. Supp. 
482 (Surr. Ct. 1934), aff'd, 277 N. Y. Supp. 938 (App. Div. 1st Dept. 1935), 
leave to appeal granted by court of appeals, April 23, 1935. 

No previous case has been found presenting the question whether income 
from a spendthrift trust may be reached in the hands of the trustee to en- 
force claims for taxes, either federal, state, or local. It would seem that 
no interest of the settlor in controlling the disposition of his property should 
permit his making difficult the collection of taxes, and the policy of pro- 
tecting the beneficiary is inapplicable as against the state. See Costigan, 
Those Protective Trusts Which Are Miscalled “ Spendthrift Trusts” Re- 
examined (1934) 22 Cattr. L. Rev. 471. And New York has permitted excep- 
tions to the unqualified language of its spendthrift trust statutes where their 
policy appeared inapplicable. Matter of Yard, 116 Misc. 19, 189 N. Y. 
Supp. 190 (Surr. Ct. 1921) (liability on separation agreement); see Wet- 
more v. Wetmore, 149 N. Y. 520, 529, 44 N. E. 169, 170 (1896); Griswold, 
Reaching the Interest of the Beneficiary of a Spendthrift Trust (1929) 43 
Harv. L. Rev. 63. But if the instant case is sound in its interpretation of the 
New York law, the federal statute might nevertheless be considered to re- 
quire the opposite result. Where, as in New York, spendthrift trusts are 
statutory, the immunity to the claims of creditors seems in the nature of an 
exemption. Cf. Brearley School v. Ward, 201 N. Y. 358, 94 N. E. 1001 
(1911); see Griswold, supra, at 95. And state exemptions do not alter the 
right of the Federal Government to reach the exempt property. Staley v. 
Vaughn, 50 S. W.(2d) 907 (Tex. Civ. App. 1932); cf. United States v. Howell, 
9 Fed. 674 (C. C. W. D. N.C. 1881) ; Rev. Stat. (1875) § 3187, as amended, 43 
Stat. 343 (1924), 26 U. S. C. A. §116 (1928). The unqualified words 
“property, and rights to property” might well be interpreted as showing 
an intent to ignore state exemptions of spendthrift trusts. On the other hand, 
the immunity of spendthrift trusts might possibly be considered a rule of 
property law rather than an exemption, especially where not based upon 
statute. Yet such a view would probably not invalidate an express statutory 
lien upon spendthrift trusts for federal taxes, since the exercise of the power 
to collect taxes should no more be limited by state concepts of ownership 
than the power to impose them. Cf. Tyler v. United States, 281 U. S. 497 
(1930); Burnet v. Wells, 289 U. S. 670 (1933), (1933) 47 Harv. L. REv. 137. 
But under this view the word “ property ” in the federal statute might be con- 
strued as not intended to give a lien in derogation of state law. Cf. New 
York v. McClay, 288 U. S. 290 (1933); McGuirk v. Kyle, E. D. Pa., Nov. 
28, 1934, 1 Fed. Tax Serv. (Prentice-Hall) par. 627 (1935). However, the 
particular state law as to the nature of property rights has been held not 
to affect the incidence of federal taxes although the terms of the statute 
are general. Weiss v. Weiner, 279 U. S. 333 (1929); Burnet v. Harmel, 287 
U. S. 103 (1932). It would be equally desirable to construe the present 
statute so that the federal tax lien would not depend upon the local law as 
to spendthrift trusts. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — LIABILITY TO 
CANDIDATE FOR NEGLIGENT INSTALLATION OF VOTING MACHINES. — The de- 
fendant corporation contracted to supply a city with voting machines to be 
used in an election in which the plaintiff was a candidate. The plaintiff 
brought an action alleging that the defendant, cognizant of the plaintiff’s 
candidacy in the approaching election, installed the machines in a negligent 
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manner, with the result that the first count erroneously indicated that the 
plaintiff had been defeated. The plaintiff asked damages for the expenses he 
incurred in instituting recount proceedings. The defendant moved to dismiss 
the complaint on the ground that it failed to state facts sufficient to constitute 
a cause of action. From an order denying this motion, the defendant appealed. 
Held, that the complaint alleged no breach of duty to the plaintiff. Order 
reversed. Creedon v. Automatic Voting Machine Corp., 243 App. Div. 339, 
276 N. Y. Supp. 609 (4th Dept. 1935). 

Assuming that the defendant should have foreseen that by his conduct he 
would have caused this loss to the plaintiff, denial of liability can be justified 
only because the desirability of protecting from unintentional misfeasance 
the intangible interest of a candidate in his election seems doubtful. Cf. 
Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303 (1927). But cf. Car- 
penter, /nterference with Contract Relations (1928) 41 Harv. L. Rev. 728, 
737-42. Intentional invasion by an election commission of the vaguely defined 
interest in political activities has been held actionable. Frank v. Eaton, 225 
App. Div. 149, 231 N. Y. Supp. 477 (3d Dept. 1928); see Harper, Torts 
(1933) § 278. This court, however, decided the case by restricting its inquiry 
to fixed categories of liability, and rejecting them. Cf. (1935) 48 Harv. L. 
REv. 1031. If the action was based on the misrepresentations by the machine 
of the election results, it would fail because the plaintiff’s only reliance was an 
attempt to disprove the representation. Enfield v. Colburn, 63 N. H. 218 
(1884); see Harper, Torts §217. But if this were a sufficient “ reliance ”’, 
an action for negligent words might lie if the defendant were sufficiently aware 
of the possibility of harm to this plaintiff. Glanzer v. Shepard, 233 N. Y. 236, 
135 N. E. 275 (1922). But cf. Ultramares Corp. v. Touche, 255 N. Y. 170, 
174 N. E. 441 (1931), (1930) 44 Harv. L. Rev. 134. And the objection that 
liability for negligent misrepresentations would involve damages seriously 
disproportionate to the compensation received for the service carelessly ren- 
dered cannot be urged in this case because the extremely infrequent failures 
of voting machines could injure few persons able to prove their damages. 
See Harris, ELECTION ADMINISTRATION IN THE UNITED STATES (1934) 279, 
313. This situation, moreover, does not fall within the category of the liability 
of a manufacturer of a defective instrumentality to those not in “ privity of 
contract ” with him, for injuries to person or property. MacPherson v. 
Buick Co., 217 N. Y. 382, 111 N. E. 1050 (1916) (personal injury), Note 
(1927) 40 Harv. L. REv. 886; Genesee County Patrons Fire Relief Ass’n v. 
Sonneborn, 263 N. Y. 463, 189 N. E. 551 (1934) (property damage). Indeed, 
the court based its decision in part on the principle that one contracting to 
supply a municipality with a public service is not liable to members of the 
public injured thereby. German Alliance Ins. Co. v. Homewater Supply Co., 
226 U. S. 220 (1912); Moch v. Rensselaer Water Co., 247 N. Y. 160, 159 
N. E. 896 (1928); see RESTATEMENT, CONTRACTS (1932) § 145. The plain- 
tiff’s contention that he was a donee beneficiary of the defendant’s contract 
with the city was properly rejected by the court on the ground that he was 
at most only an incidental beneficiary. See 1 WiLiiston, ConTRAcTsS (1920) 
§ 373. And while it seems that the plaintiff could be subrogated to the rights 
of the municipality against the defendant if the city had a duty to bear the 
expense of a vindicated candidate in recount proceedings, apparently no such 
duty is imposed by New York law. 
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RESTATEMENT OF THE LAw oF Torts. Two volumes. Vol. I, Intentional 
Harms to Persons, Land, and Chattels; Vol. II, Negligence. St. Paul: 
American Law Institute Publishers. 1934. Pp. xxxii, 730; xxxi, 608. 
$12.00. 


This work represents the combined wisdom of five judges, eleven profes- 
sors and three leading members of the bar, as moulded, after 115 days of 
conference over a period of 12 years, by Professor Bohlen, who probably 
knows more about this’particular subject than any other living person, and as 
adopted by the American Law Institute, a body of 750 members. It is a 
great honor to be asked to express one’s views on such a work; but the honor 
is onerous. It is difficult, if not impossible, for an English lawyer, who has 
no special knowledge of American law, and who has not even seen the com- 
mentaries, which gave the authorities upon which the Restatement is based, 
to pass a valuable judgment upon such a project as this. 

In order to arrive at a just estimate of the excellence of these two volumes, 
it is necessary first to determine the object at which they aim. This is not 
so easy a task as it might at first sight appear to be. The problem is perhaps 
best approached by stating those things which the Restatement does not 
profess to be. 

It is mot intended to be a code. If it were, many criticisms could be made, 
for example: Section 14 refers to “a battery under the rule stated in § 13 ” 
but Section 13 does not (except in its title) refer to a “ battery ”, and so with 
“assault” in Sections 21, 23. Similarly, although Section 13 speaks of “a 
harmful contact ” and “a harmful or offensive contact” and Section 14 of 
“the harmful bodily contact ”, Section 15 finally defines “ What Constitutes 
Bodily Harm” —a term not previously used. In a code we should call 
this unhappy drafting. 

It is mot intended to be a treatise or textbook, although the wealth of 
commentary and illustration is more suggestive of a treatise than of any 
other existing form of legal literature. 

It is mot intended to be a statement of the law actually prevailing as the 
result of judicial decision and statute in any one state of the United States. It 
does not ask to be judged by its correct representation of existing authority. 

It is mot, on the other hand, a statement of an ideal system of law, al- 
though a tendency towards an attempted moralization of the law may often 
be detected. So, it is explained that the old restriction, by which the privi- 
lege to intervene to protect third persons from invasions of their interests of 
personality involving no danger of death or serious bodily harm was limited 
to the protection of members of the actor’s family or household, is no longer 
maintainable. ‘Such a restriction is inconsistent with the duties which the 
law imposes upon persons standing in many relations to others and [sic] 
which require them to protect such others from the invasion of their interests 
of personality.” 2 And therefore the rule in black type in Section 76 grants 
such a privilege where “the third person is or is reasonably believed by the 
actor to be . . . a person whom he is under a legal or socially recognized 
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duty to protect.” (On the other hand, in Section 86 the privilege of defense 
of a third person’s land or chattels is limited to those cases where the third 
person is one “ whose possession the actor is under a legal duty to protect.” 
We are not enlightened as to the moral or sociological foundation for this 
difference). Many other instances of this attempt to find a rational or 
moral explanation of the law are apparent; * but, in spite of this tendency, 
the Caveats, to which we shall later refer, show that the Restatement is not 
intended to be a New Statement of the Ideal Law. 

Having then determined what the Restatement does not aim at, let us con- 
sider what its real purpose is. The object, according to the Introduction, is 
“to present an orderly statement of the general common law of the United 
States including in that term not only the law developed solely by judicial 
decision, but also the law that has grown from the application by the courts 
of statutes that have been generally enacted and have been in force for 
many years.” * The ever-increasing volume of frequently irreconcilable prece- 
dents and the growing complications of modern life are jeopardizing the 
continuance of the common-law system and hastening the adoption of rigid 
legislative codes. The Restatement is an attempt to prevent such an event by 
giving a “ new factor promoting certainty and clarity.”° It expresses “the 
result of careful analysis of the subject and a thorough examination and dis- 
cussion of pertinent cases. The accuracy of the statements of law made 
rests on the authority of the Institute. They may be regarded both as the 
product of expert opinion and as the expression of the law by the legal pro- 
fession.”* ‘“ The object of the Institute is accomplished in so far as the legal 
profession accepts the Restatement as prima facie a correct statement of the 
general law of the United States.” ? 

But it is recognized that the general law cannot be a universal law. Thus 
we read that “ In so far as the legal valuation depends upon the settled public 
conviction at the time and place, there is often a necessary difference of 
decision on a particular question, not only between England and America, 
but even between different States of the United States ”; ® and a later Caveat 
suggests that the unreliability of testimony may make it proper for the court 
of a particular jurisdiction to act, as a matter of administrative policy, con- 
trary to the general rule.2 The common law itself is sometimes modified by 
local custom. 

Scarcely less authoritative is the explanation of the objects given by the 
Reporter, Professor Bohlen, in his lecture to the Institute of the Cleveland 
Bar Association on “ Some Problems in the Law of Torts”.1° “We do not 
believe,” he said, “ that we are going to create a new legal heaven and a new 
legal earth. We did not wish to make a code of law. We realize that this 
could not be effectively done without the sovereign authority of a legislature 
behind us. We hope that we will make our statements so reasonable that their 
very reasonableness will secure acceptance. . . . We realize that .. . it is 
inevitable that the solution of many problems differs from time to time in 
different localities. . . . We do not expect to have our restatement univer- 





8 E.g., Pp. 133, 305, 323. 7 Ibid. 

4 Pp. viii-ix. & P. 787. 
© P. ix. 9 P. 1177. 
© Ibid. 


10 In LECTURES BEFORE THE INSTITUTE OF THE CLEVELAND Bar ASSOCIATION 
(1933) 93. 
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sally received.” And then he expressed astonishment that the Restatement 
which is “the result of the interaction of law school ideas upon judicial ideas 
and vice versa ” +1 and has been endorsed by the council of the Institute com- 
posed of thirty of the ablest judges and lawyers in the country is so seldom 
quoted as compared with such digests as Ruling Case Law. 

Perhaps it may be permissible to restate in our own language these declara- 
tions of the objects of the Restatement. The Restatement represents an en- 
deavor to create a common law for the United States of 1934. It is hoped 
that we shall regard the Restatement as a “ book of authority” in the sense 
in which Coke, Hale and Hawkins are regarded as “ books of authority ” in 
England,!? and the institutional writers such as Stair, in Scotland. 

Before considering how far the Restatement achieves the purposes which it 
has set itself, it is necessary to give a short account of the manner in which it 
is presented. These two volumes contain 503 sections, each of which begins 
with a proposition of law printed in black type. Each section has an elaborate 
commentary interlarded with illustrations taken either from decided cases or 
from the vivid imagination of the Reporter. Not infrequently we come across 
a Caveat. It is stated that the entire history of the development of tort law 
shows a continuous tendency to recognize as worthy of legal protection in- 
terests which were not previously protected, and, because of the probability 
of the continuance of this tendency, Caveats are entered.1* “ These call at- 
tention to the fact that the Institute takes no position as to whether the pro- 
tection given to a particular interest by the rule stated in the Section to 
which the Caveat applies should or should not be extended to other analogous 
situations which have not been the subject of judicial consideration.” 14 Ap- 
parently the commentary and the illustrations have equal authority with the 
black-type propositions of law.1® 

The next point to consider is how far the Restatement achieves its object. 
Motives are usually mixed, and in the opinion of the present reviewer the 
Restatement suffers from duplicity of purpose. As Professor Goodhart has 
pointed out, it is not always consistent; sometimes it takes the view of the 
majority of states; sometimes, the view it likes best; and sometimes it in- 
cludes original matter.1® But no authorities are cited. The English “ books 
of authority ” cite their authorities; the Scottish institutional writers cite 
their authorities. Blackstone is not strictly a “book of authority ”+7 but 
Blackstone cites his authorities. Not so the Restatement. The ipsi dixerunt 
is to be enough to establish “ certainty and clarity”. Its very reasonableness 
is to secure its acceptance. But if it is only to be accepted, as is humbly 
admitted, as “ prima facie a correct statement of the general law ’’,1® we ought 
to be given an opportunity of discovering how far first appearances are 
deceptive. 

The common law of England was formed at a time when the separation 





11 Jd. at 94-95. 
12 See 1 Br. Comm. *72-*73; WuinFIELD, Cuter Sources oF ENGLISH LEGAL 


History (1925) 254. 
13 Pp. 4-5. 
14 Pf. 5, 
15 Cf. p. 483. 
16 (1934) JOURNAL OF THE SocreTy oF PusBLic TEACHERS OF LAW 28. 
17 See Pottock, First Boox oF JURISPRUDENCE (5th ed. 1923) 246. 
18 Pp, ix. 
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between the functions of the legislature and the judiciary was not so sharply 
defined as it is now. Today it seems inconceivable that a body of lawyers, 
however learned and august, should be able to create a common law without 
its receiving legislative sanction. The invaluable work which the Institute 
has done seems best regarded merely as paving the way for codification of 
this branch of the law; and, if so regarded, the work of the Institute may be 
compared to the labors of the Standing Committee on the Revision of the 
Law which Lord Chancellor Sankey set up in England in 1934. This Law 
Revision Committee, after a full discussion of authorities and the rationale 
of existing rules, makes proposals for legislation to remedy the mischief 
where the common law has gone off the rails, to some of which proposals 
effect has already been given. 

If we regard the Restatement as a basis for codification, we are immedi- 
ately impressed by its magnitude. The two volumes already published con- 
tain 1300 pages; and there are apparently still three volumes to come, which 
will cover Liability without Fault, Defamation, Deceit and Malicious Prose- 
cution, Harms to Contract Relations, Harms to Domestic Relations, Legal 
and Equitable Relief against Tortfeasors. It will be gathered that the Re- 
statement is exhaustive. It seems to provide for almost all possible new prob- 
lems that may arise. It certainly furnishes the answer, and the same answer 
as the court gave, to two recent English cases, Wilchick v. Marks }® and 
Nicholson v. Southern Ry.?° On the other hand, it does not appear to deal 
with the problem of police search raised in Elias v. Pasmore.?+ 

Professor Bohlen has elsewhere pointed out that, in some jurisdictions, 
the court exercises its power of control over the jury in a manner which, to 
the ordinary man, appears to infringe unduly upon the proper functions of 
the jury.22. By the very exhaustiveness of its treatment of negligence and 
causation, the Restatement adds momentum to this tendency. One instance 
will suffice as an illustration. On page 1250 we read: “. . . in situations which 
frequently recur courts often declare that particular acts of a sort often done 
by plaintiffs amount to contributory negligence although they leave to the 
jury the determination whether similar acts done by defendants are negli- 
gent ” and “ The plaintiff’s own evidence may so clearly show him guilty of 
contributory negligence as to require the trial ‘court to direct a verdict for the 
defendant”. A young American, Mr. G. C. Tilley, has shown that so far as 
English law is concerned this rule is ultimately based upon a dissenting speech 
of Lord Hatherley in the House of Lords.2® The Court of Appeal applied the 
rule in Baker v. Longhurst & Sons ** with the result that, very soon after- 
wards in another Court of Appeal, in Tidy v. Battman,?> Lord Wright said 
with reference to Baker’s case: “It is unfortunate that questions which are 
questions of fact alone should be confused by importing into them as principles 
of law a course of reasoning which has no doubt been properly applied in de- 



















































19 [1934] 2 K. B. 56. See p. rorz. 
20 51 T. L. R. 216 (K. B. D. 1935). See pp. 997-1000. 
21 Panel 2 K. B. 164. See the discussion of that case by Wade in (1935) 50 
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22 Op. cit. supra note 10, at 103 et seg.; The Reality of What the Courts Are 
Doing, in Lecat Essays In TRIBUTE TO OrRIN Kip McMurray (1935) 39, 40 et seq. 
23 See SALMOND, THE LAw oF Torts (8th ed. 1934) 475, n.(ee). 
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ciding other cases on other sets of facts.” The present reviewer can only 
respectfully say that he agrees with Lord Wright. Certainty in the law is 
desirable, but flexibility is also necessary. The Restatement does not appear 
to allow enough scope for flexibility.2° It is impossible to crib, cabin and 
confine the concept of negligence into set rules. So we find a proposition of 
law in Section 496 which seems inconsistent with the illustration to Section 
485. The principles set out in the exhaustive analysis of negligence and 
causation seem more useful as guides than as rules. 

The Restatement is not only exhaustive; it is unnecessarily prolix. An 
unwillingness to state general propositions is exhibited. Thus the rule as to 
the “ Effect of Excessive Force” is repeated six times; 27 it might have been 
stated as a general proposition. To take one out of many other instances, 
almost an entire page is printed twice in nearly identical language on pages 
967-68 and pages 1012-13. The whole work would have gained greatly in 
value if the rules had been generalized more into principles, and a firm state- 
ment of principle would have resolved many of the Caveats. Those respon- 
sible for the Restatement do not profess to have delineated an actually exist- 
ing law. Why should not they have taken their courage in both hands and 
resolved the Caveats in accordance with general principles? It may well be 
wished that they had. 

The terminology employed in the Restatement is in some respects new. It 
is founded upon an extremely careful and indeed brilliant analysis of the 
most important general concepts arising in the law of torts, for example: 
“interest”, “actor”, “privilege”. These and similar terms are defined in 
the admirable 23 pages with which the book opens, and it is essential that any 
one who intends to use the work should first thoroughly grasp the terminology, 
which in itself is a valuable contribution to the proper understanding and 
development of the law of torts. The literary form is not so conspicuously 
successful as the terminology, and there are not a few awkward sentences. 
Thus at page 68 we read: “The mere dignitary interest in feeling free to 
choose one’s own location and, therefore, in freedom from the realization that 
one’s will to choose one’s location is subordinated to the will of another is 
given legal protection, . . . .” But anyone who has attempted to write a law 
book will know how extremely difficult it is to combine lucidity and grace with 
precise accuracy. The authors of the Restatement have avoided ambiguities 
with great skill, although the present reviewer is not quite certain that he 
understands the Caveat on page 376 or the comment on page 1176. 

The present reviewer had noted over sixty particular points which he would 
have liked to have discussed. Indeed almost every page raises topics of 
controversial interest. But the review has already run to more than its pre- 
scribed limit. It would have been interesting to have compared the new 
common law of America with the common law of England, and in particular 
to have discussed the effect of the fusion of trespass and case. But, in any 
event, any such discussion of fundamentals would be comparatively valueless 
until the volume on Liability without Fault appears, for the subject matter of 
that volume is so closely connected with negligence that already not a few 
references occur to topics that will be covered in that volume.?* Until it 





26 Cf. pp. 1171, 1208. 
27 Sections 71, 82, 95, 107, 144, 155. 
28 Cf. PP. 393-94, 550, 741, 797-801. 
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appears, we cannot have a complete picture of the Institute’s general view 
of the law of tort. 

There is just one particular point, reference to which it is hoped will be 
forgiven. Professor Goodhart has pointed out that, though the Restatement 
emphasizes the fact that wrongful intent or negligence is not an essential 
condition of civil liability for tort, “the punitive or moral element seems 
to be stronger in American law than it is in the English.” 2® An interesting 
illustration of this is the stringent liability imposed upon trespassers for 
damage done.*° And it seems that some of the doctrines derived from 
criminal law are imported into the civil law, such as, for example, the Ameri- 
can recognition of uncontrollable impulse.*+ It seems that this is also the 
explanation of the rule that, if an actor does an act with the intention of 
affecting A but in fact he affects B, he is liable to B as fully as though he 
intended so to affect him.* Neither Professor Goodhart ** nor Professor 
Winfield ** seem to regard this as a correct statement of English law, but it 
is well settled in criminal law that malice aforethought in murder exists where 
there is an intention to kill A but B is in fact killed; *5 and that a man who, 
aiming a blow at A, hits B is guilty of maliciously wounding B.** And it is 
submitted that there is no reason why English law should not, where the act 
is unlawful, apply the same principle in the law of tort. 

A book coming out under such distinguished auspices is not likely to con- 
tain many errors. The present reviewer has detected very few. It is not 
true to say *7 that the wife’s interest in the consortium of her husband is not 
today recognized in any part of the British Empire.*® It is submitted that 
the statement that “ At common law a person who upon demand, was en- 
titled to the immediate possession of a chattel, could maintain an action of 
trespass ” 3° is too wide,*® and that it is not correct that, at common law, 
damage had to be proved in an action for trespass to chattels.44 There are 
a few, remarkably few, slips and typographical errors, for instance: page 43, 
line 11, an “ of ” seems to have dropped out; page 1111, last line, “it ” should 
be “he”; and page 1112, line 3, “its” should be “his”. And there must 
be something wrong with the sentence on page 1216: “A negligently inflicts 
serious intentional harm on B.” 

The index to each volume is elaborate, but even so we have not always 
found it sufficiently full. The effect of excessive force will be found neither 
under “ Excess’ nor under “ Force ”; the right to search a person arrested 4? 
will not be found under “ Search”; the privilege to retake a chattel from 
a finder, if there be such a privilege,** will not be found under “ Finder ”. 





29 Restatement of the Law of Torts (1935) 83 U. oF Pa. L. REv. 411, 415-16. 
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It remains to attempt to assess the value of the product of the infinite 
labors of Professor Bohlen and his coadjutors. It can be said without hesi- 
tation that the Restatement is a work of first-class importance which, in the 
future, no serious student of the law of torts in America or England will be 
able to ignore. The influence of the learning and the skillful analysis of 
Professor Bohlen are apparent throughout. We in England already have a 
common or general law, and therefore the particular problem which was 
apparently the cause of the Restatement is not an English problem. But our 
common law has many defects and many uncertainties, and upon these the 
Restatement often throws new light which is of great value by way of inter- 
pretation and comparison. A few instances may be given: conversion by 
agents and servants,** conversion of documents,*® the liability for harm caused 
by land in its natural condition,*® the reconciliation of the two views held as 
to the nature of the liability imposed by Jndermaur v. Dames,*? and the treat- 
ment of the casual or collateral negligence of an independent contractor. 
This latter is distinctly helpful, but it is a pity that the word “ collateral ” 
is used on page 1147 and the word “ casual” on page 1141, and that “ casual 
negligence ” is used in an entirely different sense on page 1235. 

Law teachers in particular will welcome the work, not merely because it 
provides them with an almost inexhaustible quarry from which to extract 
subjects for moots and problems for examination papers but also because — 
and this is a far more serious reason—it shows that, in America at least, 
students of legal principle, even if they be not practising lawyers, can play 
a big part in the interpretation and development of the law. It is not probable 
that in England the Restatement or any similar work will be received as a 
“ book of authority ”. The law enforced in the courts will continue to be the 
joint product of legislation and judicial decision; but, as the composition of 
the Law Revision Committee proves, the student of law will in future not be 
without influence. And we in England must recognize that, by the Restate- 
ment, once again American scholars have made a real contribution, on a 
larger scale than ever before, to the better understanding and the progressive 
evolution of Our Lady the Common Law. 

W. T. S. STALtysrass.* 





Tuert, LAw AND Society. By Jerome Hall. Boston: Little, Brown & Co. 
1935. Pp. xxxv, 360. $3.50. 

A few years ago a group of men were seated around a table drafting a 
pattern code of criminal procedure. During an interruption, attention was 
turned for the moment to the substantive criminal law. Should that be 
handled in the form of a restatement? Heaven forbid! Should a pattern 
code be attempted? What would be the basis for such a code? Would not 
a restatement of the common law of crimes lead, perhaps, to a complete over- 





44 Sections 231-33. 45 Section 242. 

46 Section 363. 

47 L. R. 1 C. P. 274 (1866); see pp. 939-42. And compare SALMOND, op. cit. 
supra note 23, at 513-14. 

* Fellow and Vice-Principal, Brasenose College, Oxford; editor of Satmonn, 
Tue Law or Torts (8th ed. 1934). 


1 Professor of Law, University of North Dakota School of Law. 














1935] BOOK REVIEWS I451 
hauling of the subject in the form of proposed legislation? The general con- 
clusion reached on that occasion was that the ultimate need was a pattern 
code of criminal law which would constitute an instrument for social disci- 

pline adapted to the needs of the twentieth century and that, as a basis for 

such a code, it would be important to have a thorough restatement of the 

criminal law. It was also the opinion of the group that, if a legal scheme 

which was developed to fit the needs of a rural agricultural community in 

the days of the bow and arrow was to be adapted to the urban, industrial 

community of the “ machine age”, it would be indispensable to have certain 

intensive studies of the actual and potential administration of the law, of the 

social, economic and political setting in which the law is to operate, of the 

patterns of action which it is deemed desirable to control, of the various types 

of violations and of violators, and of the legal sanctions which have been used 

or which might be used. 

Books with such a purpose are now beginning to appear, and Jerome Hall’s 
Theft, Law and Society is an outstanding contribution to this field. This 
volume consists of four parts, including an illuminating introduction by Pro- 
fessor K. N. Llewellyn and a thirty-two page appendix devoted to a very 
thorough consideration of Carrier's Case.2, The other two parts are labeled 
“ Book One” and “ Book Two”. Book One, “ Basic Problems ”, traces the 
growth of the law of theft in the eighteenth century, discloses the construction 
of the substantive law as shown in the subject matter of larceny, and elabo- 
rates upon the function of technicality and discretion in criminal law adminis- 
tration. Book Two, “Contemporary Problems”, directs attention to the 
questions of receiving stolen property and automobile theft and offers a pro- 
posed reform of treatment for petit larceny. 

“Out of the inevitable lag between the written word and the variety and 
the novelty of the social problem is born the need for flexible, intelligent 
administration with the double task of meting out justice and, at the same 
time, maintaining the continuity of the purely legal tradition, the guide and 
the path from which officials must not deviate without the best of reasons.” ® 
Although this sentence is found near the middle of the book, it might well 
have served the office of an exordium. Gaps open up between legal structure 
and social problems and, until corrected by legislation, require special tech- 
niques of administration. By such techniques, ends not within the letter of 
the law are accomplished without change of definition. Finally, such ad- 
ministrative practices are incorporated into legislative enactments. But about 
this time new gaps appear and the whole cycle starts over again. For ex- 
ample: All felonies are punished by death. The clergyman, because of his 
special privilege, is exempt from capital punishment. The most heinous 
crimes are withdrawn from benefit of clergy by statute. The death penalty 
is so obviously over-severe for the other felonies that courts invent the fiction 
that anyone who can read must belong to the clergy and hence be entitled to 
be spared the penalty of death. Illiteracy decreases. Furthermore, it be- 
comes so generally known just which passage of the Bible will be used to 
determine whether the defendant can read that even the most illiterate can 
be coached to pass the test. Execution for clergyable offenses becomes prac- 
tically unknown. Then a statute is passed extending benefit of clergy to. 
everyone without reference to literacy. 








2 Pas. 13 Edw. IV, f. 9, pl. 5 (1474). 8 Pp, 121. 
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Even before this legislation, another gap had made its appearance. The 
moral sense of the time was quite out of sympathy with the idea of punishing 
by death many of the felonies which had been withdrawn from benefit of 
clergy. Hence other techniques of administration were needed to prevent 
capital punishment in such cases. Judges found fatal technicalities in the 
procedure, and eliminated other cases by a narrow construction of the rules 
of the substantive law. Juries brought in verdicts acquitting persons ob- 
viously guilty. In the larceny cases, a special technique was available because 
the jurors could find the defendant guilty but set the value of the property 
stolen small enough to make the offense clergyable. Evidence unmistakably 
indicating a much higher value was ignored. And thus was carried forward 
another cycle which ended only when most felonies had been removed from 
the list of capital offenses by legislative enactment. 

An administrative technique which is devised to close a gap between written 
law and social need may (1) do just that and nothing else, (2) only partially 
accomplish the desired end without more, or (3) while partially or completely 
closing one gap, create a breach of another sort. The device by which courts 
extended the benefit of clergy quite generally, before the requirement of 
literacy was abolished by statute, is probably an example of the second 
category, although it falls very little short of the first. The devices by which 
persons were saved from execution for violations of the less serious non- 
clergyable offenses are illustrative of the third. The judges could save the 
life of the offender by some technicality, or the jurors could do so by bringing 
in a verdict of acquittal notwithstanding the plainest evidence of guilt; and 
in the larceny cases the jury could find that property of great value was worth 
very little. But the result was that one obviously guilty went scot-free, or 
(in the larceny case) that a major violator was convicted of a very minor 
offense. The disturbing gap was closed. Life was not taken for an offense 
which did not merit capital punishment according to the moral sense of the 
time. But the price was great. The enforcement of law was handicapped. 
The whole machinery of criminal justice was threatened. A jury which is 
expected to bring in a false verdict in a larceny case may unexpectedly do the 
same thing in a murder trial. The judicial device of seizing upon an absurd 
technicality to save the life of one who should not be executed may become 
a rule of interpretation to be followed blindly and without reason. Hence the 
statutory elimination of the death penalty for most felonies was very im- 
portant. The great misfortune is that it came so late. 

Mr. Hall finds important gaps between the written law and the social need 
at the present time. For example: According to the law, we have first 
offenders and repeaters. The first offender is one not previously convicted; 
the repeater, one convicted for the second or third time, or more. The social 
need is to differentiate sharply between the amateur and the gangster. Be- 
cause of this the author devotes more than a quarter of the book to the 
problem of receiving stolen property. Larceny for sale is the greatest menace 
in the field of theft, and the thief who sells ordinarily deals with a professional 
receiver. In fact, it is usually the influence of such a receiver which changes 
a boyish prank into the business of crime. Hence this would seem to be the 
most vulnerable point of attack. And yet, under the existing law, it is 
peculiarly difficult to convict one who is well known to the police as a pro- 
fessional receiver. The reason jewelry, furs, automobile accessories, and 
silks are the principal commodities in the market for stolen goods is the ease 
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with which identification can be made impossible. To convict a receiver, 
it is necessary to establish the original larceny, the identity of the goods 

received as the very goods stolen, and the guilty receipt by the receiver. It is 

difficult to establish the first two; and, when the obstacles there presented are 

surmounted, conviction is usually blocked by inability to prove the third. 

The professional receiver is commonly in possession of a large quantity of 

stolen property; and, if due advantage were taken of this fact, it would aid 

in establishing the guilty knowledge; but many jurisdictions do not permit 

this use of such evidence. The author has definite suggestions to offer at 

this point. 

The baffling problem of automobile theft receives due consideration. The 
author studies the social problem, the legal problem, the administration of 
the criminal law, the behavior of interested groups, and national and uniform 
state legislation. Such legislation, both state and federal, has been enacted 
without a careful investigation of the problems to be solved and of the means 
best suited to their solution. And the author, while he is cautiously con- 
servative in his estimate of the extent to which criminal behavior can be 
prevented by any deliberately planned agencies of control, insists here, as 
elsewhere in these pages, that all efforts in the direction of such control 
should be applied in terms of the social problems involved. 

The last chapter proposes reformed treatment for petit larceny. It is 
pointed out that anti-social conduct may arouse the anger, rage or indigna- 
tion of the victim or his family and the condemnation or disapproval of the 
group, or it may not have such an effect. Offenses which do not arouse strong 
emotional reactions are suggested as the proper field for experimentation, and 
Mr. Hall feels that petit larceny falls within this class. His suggestion is that 
the dividing line between grand and petit larceny be readjusted, and that the 
various jurisdictions use the latter as a proving ground for advanced theories 
of socio-penal treatment. 

This monograph is not offered as the last word upon the subject. It is 
rather just a beginning. Other searchers may make different findings of fact 
or may draw different inferences from the same facts. Suffice it to say that in 
a field in which the need for study is great, Mr. Hall has made a scholarly 
contribution. 
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THE IDENTIFICATION OF FIREARMS. By Jack D. Gunther?! and Charles O. 
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This is an important book. Written primarily for the purpose of demon- 
strating that the identification of firearms is a science, it performs the auxiliary 
function of puncturing the pretensions of many “ experts” now advertising 
their infallibility. Firearms identification is suffering from an affliction which 
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1 Member of the New York Bar. 
2 Professor of Mathematics, Stevens Institute of Technology ; Lieutenant Colonel, 
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besets nearly every science in its infancy, namely, exponents who set no limits 
upon the material of their studies or their own capabilities of understanding it. 
The approach of the Gunthers, however, is exactly the opposite. With great 
care they point out the many factors which must be present before an opinion 
should be hazarded that a bullet was fired from a particular gun. They warn 
of accidental coincidences and casual variants which may trap the expert into 
erroneous judgments. It may well be that this work of the Gunthers will end 
the period of extravagant claims and airy cocksureness which has tragically 
dazzled the courts and juries during recent years. If so, it will mark the com- 
ing of age of firearms identification. 

No lawyer who has any case involving firearms identification can afford not 
to know this book thoroughly. The first part contains a discussion of ammu- 
nition, firearms, and the effects of one upon the other. It lays out the elements 
which must be clearly understood before expert evidence should be presented 
or attacked. There is also an analysis of the cases involving firearms identifi- 
cation, some of which indicate precedents to be avoided rather than followed. 
There are also valuable suggestions for the examination of firearms experts. 

A special feature is the full statement of the expert evidence in the Sacco- 
Vanzetti case. After pointing out the highly unsatisfactory evidence against 
these men and the glaring deficiencies in the commonwealth’s proof, the au- 
thors conclude that the jury must have placed much reliance on the firearms 
identification testimony. Logically, the Gunthers would appear to be correct 
because evidence such as “ consciousness of guilt ”, eye-witness identification, 
and certain other items — since almost completely discredited —is quite un- 
convincing to the trained mind. Actually, however, it may be doubted 
whether greater reliance was placed upon firearms identification. The judge 
in his charge devoted just thirteen lines to these experts but nearly seven pages 
to a discussion of “ consciousness of guilt ” for which, if any importance could 
be attached to it, there was an adequate explanation wholly unconnected with 
the murder charge. When fear and hatred pervade a courtroom, the normal 
intellectual processes are rarely followed. 

However, the opinion of the Gunthers on the expert testimony is of great 
interest and should become part of the literature of the Sacco-Vanzetti case. 
Their conclusion is that the experts on both sides were unqualified and that 
their testimony was incompetent. In substance their opinion is the same con- 
cerning the expert testimony offered for and against the defendants in the 
motions for a new trial after the conviction. Having in mind the recognized 
flimsiness of the other evidence in the case, the Gunthers now add their judg- 
ment on the firearms testimony: “ the defendants did not receive a fair trial in 
this all important and vital issue ” * and the trial judge “ should have appre- 
ciated the doubt shadowing the prosecution’s testimony, and, on the basis of 
this doubt, granted a new trial.” + 

The authors believe that ‘ The experts for the Commonwealth, being more 
frank, responsive, and conservative, made a better impression upon the minds 
of the jury than did those for the defense ”.5 Nevertheless, in dealing with 
the misleading testimony of Captain Proctor (the most impressive expert, 
personally, for the commenwealth), the book makes it clear that this superior 
“ frankness” was largely a matter of appearance only: “the prosecuting at- 
torneys had knowingly permitted Proctor to express a half-truth which had 
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the effect of a lie. . . . The jury had been deceived, and it is evident from the 
verdict that the deception was inexcusable and substantially prejudicial to the 
defendants.” *® The district attorney and his assistants are not spared. And 
yet the authors are dealing only with the testimony of Proctor, his later affi- 
davit, and the answering affidavits of the prosecuting lawyers. They might 
have gone even further had they considered the statements made by Proctor 
to Mr. Field and Mr. Hamilton. From these remarks it was apparent that 
Proctor’s real opinion was not merely that he found no affirmative evidence 
that the mortal bullet had passed through Sacco’s pistol, but that he had a 
positive opinion that it had not. In other words, his testimony was not merely 
a half-truth. 

To further the science of firearms identification the Gunthers make a num- 
ber of interesting recommendations, chief of which is the establishment of a 
central bureau of firearms identification which would encourage and expedite 
a more widespread use of the fruits of the science of firearms identification. 
They also realize the dangers of innocent and intentional substitution of ex- 
hibits which lead them to emphasize the importance of establishing every link 
in the chain of possession, carefully made identifying marks, and photograph- 
ing of each bullet. Perhaps they had in mind the Sacco-Vanzetti case where 
no identifying marks had been placed upon the cartridge cases offered in evi- 
dence; and, whatever may be the explanation, the mark upon the base of the 
so-called mortal bullet certainly differed greatly from similar marks on other 
bullets supposedly made by the same surgeon with the same instrument at 
substantially the same time. It was claimed that these exhibits had been in 
the possession of the police for a year prior to the trial. We know that a cap 
claimed to have belonged to Sacco was tampered with by the police, and an 
automobile, alleged to have been the murder car, apparently acquired a bullet 
hole while in their custody. It is intolerable to think that men’s lives may be 
dependent upon what an over enthusiastic and none too ethical policeman may 
do to an exhibit. The entire science of firearms identification, and indeed, the 
value of much other circumstantial evidence, depends upon the integrity of 
exhibits. The proper administration of the criminal law requires that exhibits 
be promptly lodged with the clerk of court or some other impartial custodian 
to be examined by both sides under proper safeguards. Only with this pre- 
caution may science be sure that its conclusions are in aid of justice. 


HERBERT B. EHRMANN.* 








Harvarp Lecat Essays. Written in Honor of Joseph Henry Beale and 
Samuel Williston. Cambridge: Harvard University Press. 1934. 
Pp. xviii, 553. $5.00. 

There is a certain grandeur about this book and its occasion. Here, in the 
red cloth, the gold seal and title and the trim print that belong to the press 
of an institution of learning whose achievements rival anything that men 
anywhere have attained, lies a book made to celebrate the veteran service 
of two of its own teachers of law. The school which offers this ceremony 
has been for a century the most constant leader — for much of that time the 
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undisputed leader — of American legal learning. Perhaps the phrase should 
be more sweeping but it is broad enough. Such an institution now com- 
memorates two of its scholars who are at the same time by any test among 
the first men of their day in their field. All this is a little impressive. But 
there is more to be said. 

One of these men, Samuel Williston, is the most famous single law teacher 
of his generation, as measured by the influence of his personality. The other, 
“ Joey ” Beale, has had wide influence on legal pedagogy and education gen- 
erally as well as on legal doctrine. He too is a great teacher. The wide repu- 
tation of both is singular because it is not based particularly on those contri- 
butions to legal philosophy or even legal history which are the commoner 
foundation for great juristic fame. Both men have been primarily lawyers, 
teachers and commentators. Both are, as this is written, in their seventy- 
fourth year and both are still at work. Both were born in Massachusetts, near 
Boston, educated at Harvard not only in the arts but in law. They joined the 
Harvard law faculty on the same April day in 1890. This book came about as 
the result of a dinner given in November, 1931, to celebrate the seventieth 
birthday of each and also the completion by both of forty years of teaching at 
Cambridge. The two men are quite unlike. They must have differed some- 
times in this long reach of years (of that I know nothing) but they have 
tramped the same tow-path, pulling the same boat, side by side, since the year 
the Civil War began. 

Even their literary output has been similar in quantity and, to a degree, in 
character. The leaves of bibliography at the end of the volume before us, 
showing the printed books, articles, reviews and miscellaneous contributions 
to legal lore attributed to the two men, mount to nine printed pages listing the 
work of Professor Beale and to almost eight covering the work of Professor 
Williston. Professor Beale’s list includes editions of Sedgwick’s Measure of 
Damages, May’s Law of Crimes, Parsons’ Law of Partnership, editions of 
Glanville and Bartolus, his own Bibliography of Early English Law Books, 
known to every lover of old legal tradition, and also casebooks on many topics 
such as criminal law, damages, carriers, conflicts, municipal corporations, legal 
liability and taxation. There are five treatises on various subjects in addi- 
tion. Every lawyer knows that in conflicts and taxation particularly this 
student has remade our maps. Professor Williston’s fully fledged books in- 
clude editions of Parsons’ Law of Contracts, Pollock’s Principles of Contract 
at Law and in Equity, casebooks on contracts, personal property, sales and 
bankruptcy, his great and voluminous treatise on Contracts, and lectures on 
many topics in business and commercial law. Each has to his credit an 
American Law Institute Restatement in his major field. Each has devoted his 
workmanship primarily to the fields characteristic of both Harvard and 
American legal literature, namely the science of applied law in certain prac- 
tical zones. Neither has been tempted much into the paths of abstract theory, 
philosophy, political economy, or pure history. Nor have such paths much 
concerned the American lawyer whose outlook these two teachers have done 
so much to influence for nearly half a century. 

The reviewer turns with some reluctance from the occasion celebrated by 
this volume of Harvard Legal Essays to the volume itself. It has been easy 
to join in honoring and solemnizing the Olympiad dedicated to the two great 
scholar-teachers. It is not so easy to review intelligently or intelligibly a 
collection of sixteen essays by as many different men on as many diverse 
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topics. The only ties that bind these essays together are the common altar 
to which the various tributes are brought and the common origin of all the 
essays in that they are work of Harvard Law School faculty and students. 
The subject matter is a miscellany, as refractory to any effort at orderly 
comment as a picture gallery or a museum. The papers can be only roughly 
grouped. 

Four of the papers which the casual reader will find agreeable appeal to 
the literary or historical bent. One is the running story of a long contest 
in colonial Massachusetts over an estate, written by Professor Zechariah 
Chafee, Jr., and called “ Professor Beale’s Ancestor”. It is hardly conse- 
quential, but its light touch gives us a picture of the Solomonian methods by 
which the New England of about 1675 adjusted the rival claims of the English 
relatives and the half-adopted nephew of one Nathaniel Patten. The nephew 
was Benjamin Beale or Bale, a forerunner of our scholar canonized. The 
paper was a happy thought. Again concerned with Colonial law, librarian 
Eldon R. James, in his “ List of Legal Treatises Printed in The British Colonies 
and the American States before 1801’, gives us an account of 141 law books 
published on our Atlantic seaboard. The list excludes works on politics, 
criminology and other borderland subjects. Is it possible that no law treatises 
were issued before 1801 from French or Spanish presses in Louisiana or New 
Spain on what is now the soil of “the American States”? None are noted. 
At any rote the list is a pioneer project and the books recorded suggest many 
commenis We note the paucity of our earlier legal materials. Our Federal 
Union was well under way before any printer found a real market for law 
books among us. Until 1788, that is to say until the eve of our Federal Con- 
stitution, it now appears there had not been a single lawyer’s treatise pub- 
lished in this country. All but a few of the books listed, even as late as 1801, 
are manuals for laymen. 

With the same eye to history, Edwin Merrick Dodd, Jr., gives an account 
of the statutory provisions for “ Business Corporations in Massachusetts ”, 
during the years 1780 to 1830. His account of the first statutes permitting the 
organization of corporations throws a great deal of light on the early appear- 
ance both of public anxiety over capital accumulations and of some rather 
accidental features in our corporation law. Finally in an even more literary 
vein, Sayre Macneil writes of “Some Pictures Come to Court”. The brief 
paper reviews some of the struggles of courts with artists and their standards. 
In particular, he considers three cases involving a portrait which Ellenborough 
handled with none too certain skill, a quarrel of Whistler’s, and a rumpus over 
art in circus posters. The author tints the drab corridors of the law with 
references to belles-iettres. 

A second group of the essays deals with legal philosophy. In this basket, 
we find articles by Dean Roscoe Pound on “ Twentieth-Century Ideas as to 
the End of Law”, and by Dr. Joseph Redlich on “ Sovereignty, Democracy, 
and the Rights of Minorities”. Pound sees the current shift in our con- 
ception of the purposes to be accomplished by law and its machinery carrying 
us away from the older absolute ideals to merely relative aims, away from 
our emphasis upon the welfare of the individual to the efficiency of the social 
body —a shift of concern from the bee to the hive —all cumulating in what 
he calls a “ science of social engineering ”’.1 He seems to this reviewer nearly 
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always right in his amazing grasp of legal theory, but not always as lucid as 
he is here. The Redlich paper is troubled with the problem of fitting the 
undigested racial minorities of Europe into a workable conception of the 
state. He feels that the classic European views of sovereignty and unity 
(over which Continental writers have long been troubled so much and we 
in America so little) must give way to accommodate protection for racial 
minorities. 

A third small group of papers deals with sources of law. Here Manley O. 
Hudson prints a chapter from his treatise on the World Court 2 dealing with 
the type of legal materials which the Statute of the Permanent Court author- 
ized it to consult as a basis for decisions and the sort it has employed in 
practice. The chapter is one of the most interesting in his big and exhaustive 
volume, but it has been reviewed by the undersigned and others elsewhere. 
The other essay in this group is “ Statutes and the Sources of the Law”’, by 
James McCauley Landis. As one might expect from a student so concerned 
with the drafting and execution of legislation framed in the current “ engineer- 
ing” view of the réle of law, he complains of the cavalier treatment of 
statutes, which has characterized our judges apprenticed in common-law 
shops, and asks us to give weight in judicial decisions to the social policies 
expressed in statutes. The practice he pleads for is that of the civil law; and 
we must, if we borrow civilian clothes, go along with civilian manners. 

Another pair of papers, the fourth group, deals with American constitutional 
law. Professor John MacArthur Maguire inquires into the decisions which 
inhibit “ Taxing the Exercise of Natural Rights”. His paper is another 
skirmish in the recent wide warfare against the interpretation of constitu- 
tional limitations as protecting freedoms valued by the academic liberal 
school of natural law. He thinks a bastard family of constitutional doctrine 
was founded in Massachusetts in the snowbound winter of 1780 and, like the 
Jukes, has tainted our commonwealth ever since. Edmund Morris Morgan 
in his devastating way analyzes “Federal Constitutional Limitations upon 
Presumptions Created by State Legislation”. His is a thorough paper on 
leading federal opinions which tried to be practical and are probably vul- 
nerable. 

Finally we find six papers dealing with the technique of particular doctrines 
in fields of applied law. The first, “ Protection Against Indirect Attack” by 
Morton Carlisle Campbell, explores and groups not quite convincingly a 
number of situations in which the legal position of a person can be altered 
by transactions in which he is not and often cannot be a participant. The 
release of a surety by bilateral agreement between the creditor and the: 
principal, and the occasional consequences of the application of res judicata 
against third persons are examples of his problem. We suspect that the 
instances he dissects are not really comparable at all. Francis B. Sayre, now 
Assistant Secretary of State, writes on “The Present Significance of Mens 
Rea in the Criminal Law”. He points out the confusion in current decisions, 
sees that the quality of mind or emotion accompanying an act is still im- 
portant, and says no easy classification of cases is available as a guide. Pro- 
fessor Austin W. Scott writes of the policy of the law today toward spend- 
thrift trusts and other devices to assure security to the beneficiary, under the 
title “‘ Protective Trusts”. His purpose is “ to raise the question how far it 





2 THE PERMANENT CourT OF INTERNATIONAL JUSTICE (1934). 
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is desirable to permit one generation to give to the next generation the powers 
and privileges conferred by wealth” without responsibility.* 

Professor Warren A. Seavey writes on “ Speculations as to Respondeat 
Superior”, and we learn more of the frailties of logic navigating in the cur- 
rents of social philosophy. He feels we are discarding the element of fault 
in fixing liability to ride upon a rule of absolute attribution. Weare. Profes- 
sor James B. Thayer writes on some phases of “ Unilateral Mistake” as a 
basis for relief from liability. It is a fine university essay on the law of 
contract. In the last essay of the book, Professor Edward S. Thurston goes 
very readably over the court opinions which have perforce to justify the 
right to fly an aeroplane over somebody else’s ground in spite of the common 
law. “ Trespass to Air Space” leads to the conclusion that we can lawfully 
fly an aeroplane if we keep high enough and behave ourselves. This conclu- 
sion was obvious, but his discussion is interesting. 

The volume begins with a brief introduction by Dean Pound, its editor, 
followed by fine photographs of the two scholars the book celebrates, and 
brief biographies of both. In quality and dignity the book of Harvard Legal 
Essays is what it ought to be, the crest of scholarship and format. All the 
world of lawyers joins the grand school and its faculty in this, its academic 
homage. 

James GRAFTON ROcERsS.* 





La ForRMATION DU MARIAGE DANS LE Droit pes Etats-Unis. By W. J. 
Brockelbank.1 Paris: Rousseau & Cie. 1935. Pp. 477. 6ofr. 


This book continues the series of the Institute of Comparative Law of the 
University of Paris, the first volume of which, by M. Pierre Lepaulle, who 
is well known in this country for his work in comparative law, was published 
in 1923.2, Mr. Brockelbank’s contribution to this collection of studies, al- 
though written primarily to outline for French jurists the legal and sociologi- 
cal aspects of marriage in the United States, is of substantial interest to the 
American student of our marriage laws and customs. Indeed, one valuable 
feature of the book is the objectivity which is possible to an author who has 
studied two systems of law and society, and who can therefore take a position 
wholly without the one he is considering and record its good and bad 
qualities dispassionately. 

That seeming lucidity of vision has, perhaps, at times caused the author 
to fail to make allowance for the aberration created by distance and the 
foreign atmosphere in which he was writing. The result is not necessarily 
error in fact but rather a somewhat imaginative point of view that seems to 
place American society today in an unreal setting. For example, in describing 
the 57 American Gretna Greens,® the author writes: “ In some of these cities 





3 Pp. 431-32. 
* Dean of the University of Colorado School of Law; Assistant Secretary of 
State of the United States, 1931-1933. 


1 Of Lincoln’s Inn; formerly Professor of Law, University of Alabama. 

2 De 1a ConpliTION pEs SoctETES ETRANGERES AUX Erats-UNIs D’AMERIQUE. 

8 Cf, RICHMOND AND HALL, MARRIAGE AND THE STATE (1929) 87 et seq. (cited by 
the author). 
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there exists a considerable industry designed to render marriage easy in con- 
sideration of a price. The local magistrate establishes a salon de mariage 
where he sells weddings of different sorts, according to the amount of money 
he is offered, in much the same way that funerals are sold in France. These 
marriage parlors maintain watchers on the roads leading into the city, and 
lovers, generally traveling by automobile, are followed to the license bureau 
and are piloted thence to the marriage mill.”* And another passage may 
remind the reader of Chateaubriand’s descriptions of primitive life among 
the American aborigines: “ Marriage still seems [to the American people] 
a condition with which the law has no concern, a natural right which grows 
out of the difference in sexes and the desire to procreate and raise children. 
Except for the intellectual classes, getting married means obtaining a religious 
blessing for one’s union with a person of the opposite sex, in order to live 
according to the conventions which society imposes upon respectability.” 5 

Of the four parts of the book, the first is chiefly historical and sociologi- 
cal; it traces the development of the institution of marriage from colonial 
times and provides a background for a study of present-day conditions. 
Since the author’s purpose was “to acquaint Frenchmen with a frequently 
misunderstood system of law”’,® much that is familiar to Americans, laymen 
as well as lawyers, must nevertheless be given a place in the discussion. This 
fullness has, however, added to rather than detracted from the interest of 
the book for American readers. There is collected in the volume not only 
a great deal of information about the divergent laws of the various states, 
but a vast amount of nonlegal material and understanding commentary. The 
author, long a resident of the United States, has been a keen enough ob- 
server to see important commonplaces of American life, significant for their 
social effect, which frequently pass unrealized by most of us who are in 
daily contact with them. Thus, the work is one which, but for the language 
barrier, should become an indispensable handbook in courses on domestic 
relations. 

The second part of the book deals with the fiangailles — antenuptial con- 
tracts, engagements to marry, etc.—and includes a discussion of what one 
writer has called “courtship practices”, or, in Mr. Brockelbank’s defini- 
tion, “ the anteroom to marriage, into which two people go as strangers, only 
to come out married.”* The author’s method is to analyze fundamental 
concepts in American jurisprudence and compare them with the nearest 
French equivalent. Therefore, his chapter on the legal status of the con- 
tract to marry and the contrast between the Anglo-Saxon and the French 
theories of the nature of the contractual obligation in general ® is particularly 
instructive. 

Part III deals with the strictly legal aspects of marriage, and much of its 
subject matter is more or less familiar to American lawyers. The grouping 
of states with reference to particular laws is valuable. Our law is badly in 
need of synthetic treatment which is not too narrowly legalistic in character. 
In this part, along with a presentation of such general matters as the distinc- 
tion between law and equity, the respective jurisdiction of state and federal 
courts, and the influence of the civil and the canon law on American law, the 
author discusses the contractual basis of marriage, disabilities canonical and 
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otherwise, child marriage, sterilization of defectives, and like subjects. Bib- 
liographies, which appear in this and other sections of the book, add to its 
utility, particularly because of the references to law review articles and 
notes. 

The conflict of laws, as it relates to marriage, is the subject of the last of 
the four main parts of the volume. Mr. Brockelbank has taught conflicts 
in America and, as a former student under Professor Beale, is thoroughly 
conversant with his theories. Professor Beale’s work he describes in a 
happy phrase borrowed from Wigny:® “Mr. Beale is enamored of purest 
logic. The analytical qualities and clarity of his work are incomparable.” 1° 
But he is well acquainted with the work of Professors Lorenzen and Good- 
rich and with the Restatement. 

Would it be profitable for us in America to adopt some parts of the French 
jurisprudence on the subject of marriage? Except in the field of conflicts, 
Mr. Brockelbank believes not, for the most part: “If we study these two 
legal systems from the historical point of view, we perceive that each is the 
result of a long evolution, that neither could well be other than it is.” 22 

The book is rich in general observations on American law and the American 
legal system, of which the following seems particularly worth recording here: 
“One of the characteristics of American law is that it is much farther away 
from the everyday knowledge of the average man than is French law. 
There are two reasons for this. First, American law, being uncodified, is not 
as accessible to the casual inquirer as is French law. The French Civil Code 
can be read by anyone and the reader can at least understand the main prin- 
ciples of the law to which he is subject. . . . There is nothing like this in 
America. . . . [There] the so-called . . . codes cannot be understood unless 
one has a thorough knowledge of the common law. . . . In the United States, 
to the man in the streets, the law seems to be a science, almost as far away 
from his sphere of knowledge as is a completely technical subject such as 
astronomy. .. . A second reason for this state of things is the American 
system of education. There is a distinct separation between the study of 
law and of the social sciences. The American goes to law school almost 
solely to prepare himself for a career at the bar. The great body of the 
public, studying law not at all, is without even the most elementary ideas on 
legal matters.” 1% 

Successful legal reform comes so rarely from within the profession that 
perhaps a solution of some of today’s inequities — alimony jails, the breach 
of promise racket, and the necessity of collusion in divorces because of ob- 
solete laws, for example —lies in the direction of legal education for men 
who intend to enter into public affairs or to become active citizens in their 
communities. This would at least help to rend the veil of mystery which 
makes the average citizen inarticulate today on matters of law and social 


policy. 
Wrrt1Am M. HeEpsBurn.* 





9 EssaAI sUR LE Dror INTERNATIONAL PRIVE AMERICAIN (1932) 5. 
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11 On this point, see p. 429. 
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THe Law Governinc Liqgumation. By Garrard Glenn.1 New York: 
Baker, Voorhis & Co. 1935. Pp. xxviii, 1076. $15.00. 


This is perhaps as difficult a book to review fairly as any that has appeared 
in a long time. Its form and organization are a refreshing change from 
the ordinary text. Lengthy quotations are rare even in the footnotes. The 
style is clear. A short sentence is employed almost exclusively, but the 
thought flows along in such a fashion that no sensation of jerkiness is pro- 
duced upon the modern reader, who has become accustomed to this means 
of fostering directness and simplicity of statement. The facts of individual 
cases are not in general discussed except insofar as facts are necessarily 
inferable in some cases from a statement of a comparatively narrow rule of 
law accompanied by a citation in a footnote. The foregoing characteristics of 
style and structure render it possible to traverse a very large field within the 
space of a single volume which, while too bulky for a novel, is not particularly 
ponderous as legal treatises go.” 

Treating liquidation as a single integrated subject involves difficulties which 
have been met by necessary compromises. One of forty chapters is de- 
voted to the peculiarities of the liquidation of banks and insurance com- 
panies. Several chapters, although not devoid of cross references, carry 
titles sounding solely in bankruptcy. But such a question as the liability 
for expenses in case of a deficit arising from the administration of an estate 
is treated in terms of a general rule and of exceptions, foremost among which 
is an exception due to a specific provision of the Bankruptcy Act.* The 
frequent transition from bankruptcy to equity, etc., is of the essence of the 
subject. The author has succeeded in finding so much in common in 
the various forms of liquidation that economy of statement is advanced. 
In this connection, he incidentally gives an excellent illustration of his power 
of felicitous expression. Concerning the statement sometimes made that a 
bankruptcy court is “a court of equity”, he remarks that it is a statutory 
court but that “Its decisions are informed with equitable principles, be- 
cause of the happy accident that in England the control of these statutory 
courts always rested in the Lord Chancellor ”.* 





1 Professor of Law, University of Virginia, Department of Law; author of 
CrepiTors’ RicHTs (1915); FRAUDULENT CONVEYANCES (1931). 

2 The fact that over two hundred pages are devoted to Table of Contents, 
Table of Cases, and Index, taken in conjunction with the fact that perhaps a 
quarter of the remaining space is covered by footnotes (chiefly citations) suggests 
how thoroughly the material has been condensed. 

The citation of many law review comments in footnotes raises a question 
whether a table of them would not be almost as useful as a table of cases, particu- 
larly as the treatise is likely to be used by those who are already addicted to the 
legal periodical avenue to ideas about the law. As most of the cases are not famous, 
one is perhaps as likely to be interested in learning quickly what Mr. Glenn has to 
say about the subject of the A note in the X law review as what he has to say 
about the subject of Re Rosenstock. It is, of course, debatable whether a table of 
cases is worth the expense and space it takes up in a work which does not purport 
to have the comprehensiveness of a digest. The inclusion of such a table and the 
exclusion of a table of other references is intelligible partly on the basis of tradition, 
and partly because the titles of contributions to legal periodicals may have less 
individuality than the titles of cases. An index by authors is likely to be of interest 
chiefly to the authors and necessarily excludes the numerous anonymous contri- 
butions. 3 Section 3(e), 32 Stat. 797 (1903), 11 U.S. C. A. § 21(e) (1927). 

4 P. 807. 
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The author is not one of those who believe that law is not the subject of 
definite statement. A young law teacher once remarked to a distinguished 
senior that a certain edition of a text that the senior had edited was open 
to the single criticism that it made the law appear clearer than it was. The 
reply was: “I am glad you think so, because that is one of the chief functions 
of a textbook.” The same criticism and the same defense seem applicable 
to the present work. The author has academic independence of thought. 
Splits of authority are sometimes noted, usually with a definite indication 
of the view preferred; and neither the theories nor the decisions of the 
Supreme Court are immune from critical analysis. So much would seem in- 
dispensable to the best text writing. But frequently one gets the impression 
of oversimplification which does not do justice to the problems involved. 
The impression is particularly strong because of the author’s dogmatic style. 

It is quite easy to believe that there really is law which can be stated and 
which can be applied in court in spite of the many factors, such as perjury, 
jury passion, and occasional ignorance on the bench, that adulterate it in 
the process of application.5 But the weaving of a logical structure from 
statutory and common-law materials involves the constant exercise of judg- 
ment. The product shades off through infinite degrees from demonstrably 
accepted theories to mere personal opinions. The form of Mr. Glenn’s work 
does not lend itself to ready differentiation between established law and per- 
sonal opinion. It is occasionally clear from the context that merely an 
opinion is being offered upon a controversial matter, but that is by no means 
always the case. It would be easy to exaggerate the implications of this 
limitation upon the work. Few lawyers are likely to throw up their cases 
merely because Mr. Glenn is against them, and the attempt to develop a 
knowledge of the law by examination of the treatment of particular cases 
by the courts, which is going on in our law schools, will not permit the student 
to rest content with Mr. Glenn’s almost incredible clarity. In any case, his 
definite generalizations will be helpful in clarifying the ideas even of those 
who seek to reject them. 

It seems that the author is more ready to find difficulties with the decisions 
of the courts than with the statutes, which are more often simply assumed 
as positive law. The limitations of a proper review preclude a listing of 
important questions which the book does not develop.* Nor is it prac- 





5 Mr. Glenn’s preface declares a preference for the “ decisional approach” as 
described by Mr. Frank. Perhaps Mr. Hoover and Huey Long can also agree on a 
formula. 

6 Among difficulties under the Bankruptcy Act which do not seem to be set 
forth adequately are the questions of the treatment of the partnership, as distinct 
from the members, in partnership bankruptcy, and the treatment of the bankrupt’s 
property in the time between the petition and adjudication in bankruptcy. 

One fundamental difficulty is comparatively well developed, namely, what is the 
“subject of bankruptcy ” under the Federal Constitution. The reviewer thoroughly 
agrees with the author that the Supreme Court’s test of what state law is a bank- 
ruptcy law to be superseded by the Federal Act is altogether inadequate. In fo- 
cusing upon the discharge as the distinctive and, Mr. Glenn would say, the sole 
test, the court is ignoring not only the history of bankruptcy as a method of 
liquidation, but also the necessary survival of the importance of the element 
of liquidation and distribution today. In discussing the limits of the subject of 
bankruptcy from the point of view of the constitutionality of legislation, the author 
wisely emphasizes the distinction between liquidation and moratoria. This leads to 
the opinion that the Frazier-Lemke Act of 1934, concerning farm moratoria, and 
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ticable to parade the points upon which the reviewer’s theories differ from 
the author’s. The author exhibits such learning that the chances are that 
some theories not advanced with that recognition of opposing points of view 
which facilitates persuasion may yet be accepted upon further study. 

In short, the book is definitely worthwhile. It should not be disparaged 
for not being the sum of a series of special treatises; such an aim is ex- 
pressly disclaimed in the preface. With the piling up of legal materials, 
full credit must be given to the significance of integrating concepts. Students 
of jurisprudence have been known to remark upon the contrast between 
French and German writing: the French is noteworthy for its clarity, logic, 
and avoidance of difficulties; the German, for its thoroughness, ponderous- 
ness, and the minute exploration of difficulties. From the point of view of the 
bankruptcy specialist, Mr. Glenn’s work is of distinctly Gallic type.? But 
the inherent difficulties of treating liquidation as a single integrated subject 
cannot be evaded. They have been squarely encountered and surmounted 
with a degree of success which gives the work both practical and educational 
value. 

James ANGELL McLAuGcHLIN.* 





the municipal bankruptcy sections are unconstitutional. That Mr. Justice Suther- 
land has just delivered a long opinion in which he describes the subject of bankruptcy 
as covering the entire relation between debtor and creditor need cause Mr. Glenn 
no chagrin. Perhaps the law may be what the Supreme Court is going to decide 
next, but there is moral and intellectual justification for books that set forth what 
it ought to decide next, even if the results are at a variance. As yet, no actual 
decision is inconsistent with Mr. Glenn’s argument on this point. 

7 The logic is not uniformly closely knit. There is a difficult outstanding ques- 
tion under the present bankruptcy law about the state of the trustee’s title to real 
estate in jurisdictions where notice of bankruptcy has not been recorded in real 
estate records. The author obscures this difficulty by the statement that the re- 
cording “ operates as a transfer”, (p. 314), whereas the Bankruptcy Act states that 
it “shall constitute’ conclusive evidence” of the trustee’s title. Section 21(e). The 
operative event is the adjudication (§ 70(a)), and there is no express provision indi- 
cating that failure to record makes the title defeasible under state recording acts 
although the trustee is directed to record. Section 47(c). Even if the unrecorded title 
is defeasible, it is inaccurate to imply that it is nonexistent. 

The extent to which the courts have substituted an external test for the internal 
test of “intent to prefer” as an act of bankruptcy is overstated. The author states 
that the intention may be inferred from the debtor’s insolvency and his knowledge 
that he is insolvent. From this the conclusion is deduced that it is the result of the 
transfer and not the mental attitude of the debtor that is the test. This does not 
follow, because some men are too ignorant or too optimistic to recognize their in- 
solvency, and the very statement of the author suggests as part of the test a con- 
sideration of the man’s knowledge, which is involved with his mental attitude. The 
author is here giving the law a push in the direction in which it is moving, which 
tends to develop a law of constructive intent to prefer, analogous to the law of con- 
structive intent to defraud. The process is not yet complete, however, and involves 
several more steps than the text indicates. 

* Professor of Law, Harvard Law School. 
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LAw AND JUSTICE IN Soviet Russia. By Harold J. Laski. London: Hogarth 
Press. 1935. Pp. 44. 1/6. 


The smug dissatisfaction of the American bar with the American judicial 
system is at times a bit disheartening. Ambulance chasing, excessive 
technicality, criminal practices, corruption on the bench—these evils are 
frequently attacked. But most modern lawyers, accepting the Darwinian 
thesis that evolution spells improvement, ignore “ broader issues” and con- 
centrate on mastering the rules of the game so that they may better serve 
their clients; few, except for the handful of civilians working for S. J. D.’s 
in library stacks, evince any interest in comparative law. Mr. Laski, in 
this brief lecture, outlines the Russian administration of justice, apparently 
with the purpose of demonstrating in what respects it is superior to our 
common-law methods. The Russians, it seems, have in every jurisdiction 
organized their lawyers into a close-knit body or “ collegium” which has 
an ideal of public service; their lower courts are staffed with a majority 
of lay judges; they strive to rehabilitate the self-respect of the inmates 
of their prisons by vocational training and by making them economically 
self-supporting; they have a passion for clinical research to secure law 
reform. Mr. Laski, as one might suspect, is most interested in the Russian 
penal law, the purpose of which is to solve the criminal’s social difficulties 
rather than to prevent breaches of the peace. One wonders, however, 
whether putting lay judges on the bench is the best way of securing a more 


sympathetic and understanding treatment of accused persons. Can it be 
that a gentler brand of rugby is played on the sandlots than in the uni- 
versities? The ideal seems somewhat Wordsworthian. One suspects rather 
that Soviet Russia, a young government, has made a virtue of necessity, 
that professionals will supplant laymen as soon as they are trained. 


A SumMER Sojourn AMONG THE INNs oF Court. By Cornelius Comegys. 
Newark: Soney & Sage Co. 1933. Pp. 131. $3.00. 


A short study of the legal profession in England, originally intended as a 
paper “for the pleasure of the younger members of my own bar”, the book 
has here been reprinted for wider circulation. It was written by Mr. Comegys 
during a summer vacation spent in London in 1922, and sets out his own 
impressions as well as what he learned from others. One of the parts most 
interesting to American lawyers is the author’s account (interspersed with apt 
quotations from Pendennis) of the training of the young barrister, and his 
early trials and tribulations on first acquiring the right to wig and gown. 
Mr. Comegys also clarifies the all-important distinction between barrister 
and solicitor, so often misunderstood on this side of the Atlantic. Of value, 
too, is a description of the English courts and their procedure, in which the 
author shows that he was most favorably impressed with their dispatch and 
lack of technicalities. The first part of the book, consisting of an outline of 
the author’s life and a brief summary of English legal history, can be glanced 
through hastily, as can the closing chapter with a not too flattering discussion 
of Sir John Simon, then the leader of the English Bar. Of greater interest 
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is a short description and historical sketch of each of the four Inns of Court, 
with an unexpected attack upon the character of Sir Francis Bacon, the 
idol of Gray’s Inn. This book should prove of interest to any American 
lawyer whose knowledge of the English legal system is rather hazy, especially 
since we were indebted to the Middle Temple for training several of our 
early lawyers. 


Mysetr. By John R. Commons. New York: The Macmillan Co. 1934. 
Pp. vii, 201. $2.25. 

Although this autobiography is primarily a record of the growth of ideas 
rather than a chronicle of events, it is too sketchy an account to be of value 
and interest to those who are not acquainted with the many other writings 
of the author. When read in connection with Professor Commons’ Jnstitu- 
tional Economics, published simultaneously with this volume, it is extremely 
helpful in showing the genesis of the ideas of a man who, perhaps more than. 
any other important theoretical writer in the social sciences of his time, built 
up his theories and generalizations concerning modern industrial society from 
his own experiences as economist, sociologist, political scientist, social re- 
former, labor historian, legislative bill drafter, and arbitrator in industrial 
disputes. Professor Commons does not stop at creating a picture of the 
evolution of American industrial society as he has seen it emerge during his 
long life; he also sketches a successfully workable technique for dealing with 
the changes and conflicts which must necessarily arise in such a growing 
society. The record of the numerous actual achievements of this quiet and 
constructive “advisor to statesmen” under two generations of LaFollettes 
makes rather heartening reading at a time when the prospect for a peaceful 
solution of contemporary problems seems very dark. 


Tue Lecat Status oF CHURCH-STATE RELATIONSHIPS IN THE UNITED 
States. By Alvin W. Johnson. Minneapolis: University of Minnesota 
Press. 1934. Pp. ix, 332. $3.00. 


The Great Commoner sank into his seat, exulting that Genesis had won to 
the fine of $100. The sentence was reversed on the ground that the trial judge 
had exceeded his jurisdiction by $50. Some eight years after the Scopes trial, 
a young legislator tried to have the anti-evolution statute repealed, but the 
Tennesseans had not forgotten that the defense had been maintained by that 
avowed agnostic, Clarence Darrow. And the young man was defeated. Ap- 
pearing before this latest effort to eliminate “ religious ” legislation, this book 
records many modern instances of the traditional Church-State conflict. In 
the first and major part, the author shows how the intrenched compulsory 
Bible reading is slowly being overthrown. Theocratic statutes are apparently 
frequently nullified by requiring innocuous readings from the Psalms. In 
1931, the Supreme Court refused, for want of a substantial federal question, 
to consider the challenged validity of a provision of the Washington con- 
stitution prohibiting Bible reading in public schools. Washington ex rel. 
Clithero v. Showalter, 284 U. S. 573. The most practical attempt at media- 
tion seems to be to offer optional courses in religion in the schools or to 
allow students to receive private religious instruction. Yet the latter alterna- 
tive, if credit is given toward graduation, has been declared unconstitutional 
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in some states. The author has carefully culled the cases and statutes on 
many other controversial questions, such as “ Sunday legislation”; and his 
work will be of value to both social worker and practicing lawyer. 


THE SPANISH ORIGIN OF INTERNATIONAL Law. Francisco de Vitoria and his 
Law of Nations. By James Brown Scott. Oxford: Clarendon Press. 
1934. Pp. 20a, 288, clviii. $3.50. 


As a proponent of the theory that Grotius derived his doctrine from a 
Spanish school of jurists, Professor Scott has published this treatise as the 
first of a series dealing with the Spanish origin of international law. This 
volume is devoted to Francisco de Vitoria (1483-1546), who is regarded by 
the author as the founder of the modern law of nations. Preliminary to the 
analysis of the lectures of Vitoria comes an outline of the era of discoveries 
and the Dominican heritage, both of which profoundly influenced the prima 
professor of Salamanca. There follows an extensive examination of Vitoria’s 
Relectiones, especially De Indis Noviter Inventis and De Juri Belli. These 
two Readings embody the fundamental concepts of the Spaniard. The influ- 
ence of the expansion of Europe may be clearly traced in his principles. He 
preached the equality of states, denounced war waged for selfish motives, 
and claimed the treatment by Spain of the aborigines in America was unlaw- 
ful. Although Professor Scott may have over emphasized the importance of 
Francisco de Vitoria and the Spanish school, he has performed a notable 
achievement in directing attention to this source of international law. There 
may be some who would criticize the detailed analysis of Vitoria’s Readings 
but the average laymen may be justly grateful for this opportunity for con- 
tact with material which otherwise would be difficult to procure. For this 
reason the appended Relectiones will be helpful to many. 
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Cases ON Cope Pieapinc. By Arthur Martin Cathcart and Stanley Howell. 
St. Paul: West Publishing Co. Pp. xxxii, 510. Particular attention is 
paid to California and other Western jurisdictions. 

COLLECTIVE BARGAINING UNDER SECTION 7(a) OF THE NATIONAL INDUs- 
TRIAL Recovery Act. By William H. Spencer. Chicago: University of 
Chicago Press. Pp. ix, 89. $1.00. An analysis of the more important 
Labor Board decisions interpreting collective bargaining under Section 
7(a) of the National Industrial Recovery Act. 

ENGLISH LEGAL TRADITION, THE—ItTs Sources AND History. By Henri 
Lévy-Ullmann. London: Macmillan & Co., Ltd. Pp. lvi, 383. $4.50. 
The criticism by a great French lawyer of some aspects of English legal 
history, of the achievements of the classical English legal authors, and 
of some of the outstanding doctrines of English law. 

FEDERAL Destor RELIEF Laws. By Tom D. McKeown and Albert Lange- 
luttig. Chicago: The Foundation Press, Inc. Pp. xi, 237. A presenta- 
tion of the legislation and a discussion of the problems Congress was 
faced with when it was enacted. 
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INTERSTATE COMMERCE COMMISSION, THE. Part Three. By I. L. Sharfman. 
New York: The Commonwealth Fund. Pp. xii, 684. $4.50. A general 
survey of the Commission’s activities, followed by an analysis of the 
valuation project and of the control of organization and finance. See 
Friendly, Book Review (1932) 45 Harv. L. REv. 941. 

LAW AND PROCEDURE UNDER THE Bankruptcy Act. Two volumes. By 
Saul Gordon. New York: Prentice-Hall, Inc. $16.50. The addition of 
supplementary material has necessitated an enlargement of the earlier 
one volume edition. See Book Note (1935) 48 Harv. L. Rev. 1274. 

LAW AND THE SocrAL Sciences. By Huntington Cairns. New York: Har- 
court, Brace & Co. Pp. xiv, 279. $4.00. A study of the contributions 
which anthropology, economics, sociology, psychology, and political the- 
ory can make to contemporary legal thought. 

Law oF Divorce AND SEPARATION IN Mississippi, THE. By A. B. Amis, Sr. 
Meridian: Dement Printing Co. Pp. 508. A handbook for the use of 
Mississippi lawyers in suits involving the marriage relation and its 
incidents. 

OUTLINE OF THE LAw or Contracts. By Paul R. Conway. Brooklyn: 
Academy Publications, Inc. Pp. xviii, 491. $4.50. An outline of the 
course in contracts. 

REcvuEIL pes Cours 1934—HTII. Paris: Recueil Sirey. Pp. 843. 

RussIAn Justice. By Mary Stevenson Callcott. New York: The Mac- 
millan Co. Pp. x, 265. $3.00. An examination of the Russian penal 
law. 

SELEcT CASES OF THE Mayor’s Court oF NEw York City 1674-1784. 
Edited by Richard B. Morris. Washington: The American Historical 
Ass’n. Pp. vii, 777. Selections from the records of a typical borough 
court in a New World setting. 

TREATIES AND OTHER INTERNATIONAL ACTS OF THE UNITED STATES OF 
America. Volume IV. Edited by Hunter Miller. Washington: Gov- 
ernment Printing Office. Pp. xxvi, 855. $4.00. 

TriaL Evipence. Second Edition. By Richard Lea Kennedy. Kansas 
City: Vernon Law Book Co. Pp. x, 208. A synopsis of the law of evi- 
dence generally applicable to trials. 








